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CHAI RPERSON GRIFFI'S: This is the February 26, 2002
Public Hearing of the Board of Zoning Adjustnent in the District
of Columbia. My name is Jeff Giffis, and | am the chairperson.
Joining ne today is the Vice-Chair, M. Anne Renshaw and we are
glad to have her back after one absenteeism |ast week. One of
very few if | am not mstaken. M. CQurtis Etherly also is with
us. Wien | say his name he won't be announced by a ring anynore.

M. Levy representing the National Capital Planning Committee,
and representing the Zoning Commission is M. Parsons with us
thi s norning.

Copi es of today's hearing are available to you they
are located to ny left near the door. The door that you did enter
into, please be aware that this proceeding is being recorded so
that we ask you to refrain from any disruptive noises or actions
in the hearing room

When presenting information to the board, speak
into the nicrophones and state your nanme and home address before
presenting your testinony, and we wll walk you through all the
technicalities of turning mkes on and off.

Al persons planning to testify either in favor or
in opposition are to fill out two witness cards, these cards are
located at the end of table in front of us; and | believe that
there is also a stack on the table where you cane in.

As you conme forward to speak to the board, we ask

that you give both cards to the reporter who is sitting to ny
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right at the table there. The order of procedure for specia
exceptions and variances will be first: statenent and witnesses
of the applicant; second, the government reports including
Ofice of Planning, and any other submtted agency reports;
third, would be the report from the Advisory Neighborhood
Commi ssion; fourth would be persons or parties in support, and
fifth, persons or parties in opposition; sixth and finally, we
wi Il have closing remarks by the applicant.

Cross-exam nation of witnesses is pernmitted by the
applicant or parties. The ANC within which the party is located
is automatically a party in the case. The record will be closed
at the conclusion of each case, except for any naterial
specifically requested by the board. The board and staff will
specify at the end of the hearing exactly what is excepted and
the date when persons must submt evidence to the office of
Zoning. After the record is closed no other information will be
accepted by the board.

The Sunshine Act requires that the Public Hearing
on each case be held in the open before the public. The board nay
consistent with its rules of procedure and the Sunshine act enter
executive session during or after the public hearing on a case
for purposes of reviewing the record or deliberating on the case.

The decision the board in these contested cases
nmust be based exclusively on the public record. To avoid any

appearance to the contrary, the board requests that persons
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present not engage the nenbers of the board in conversation. And
at this tinme, | would ask that everyone turn off their beepers and
cell phones so that we do not disrupt the proceedi ngs.

The board wll now consider any prelimnary
matters. The prelimnary natters are those which relate to whether
a case will or should be heard today, such as a request for
post ponenent, continuance, or wthdrawal or whether proper and
adequate notice of the hearing has been given. If you are not
prepared to go forward with the case today, or if you believe that
the board should not proceed, now is the tine to raise such
matter. | would first turn to staff to see if there are any
prelimnary matters and if not | will |ook to the audience.

M5. BAILEY: M. Chairman, nenbers of the board good
nor ni ng.

CHAI RPERSON GRI FFI S Good Mor ni ng.

M5. BAILEY: There is a prelimnary natter but it
is better taken up when the case is closed and that concerns
Application 16831, and that is the only prelimnary nmatter, M.
Chai rman, that the staff has.

CHAI RPERSON GRI FFI'S: Great. Thank you very nuch. Is
there any other prelimnary matters from any of the other
applicants that are here today?

In which case we may be ready to call the first
case. Let ne just introduce the staff that is with us today that

is going to ably steer this board. It is M. Bailey, M. Nyarku,
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M. Hart, and Ms. Pruitt are joining us and they are all on ny
right, starting fromthe farthest right up. So, we are ready to
call the first case

M5. BAILEY: The first case is application 16837 of
Benjamin and Julia Row and pursuant to 11 DMCR 3104.1for a
special exception to allow an addition to a one-famly dwelling
under section 223, not neeting the rear yard requirenent section
404 and subsection 2001. 3.

The property is located in the R1-B District at
prem ses 5129 Maconb Street, N W Square 1446, Lot 7. Al those
wishing to testify please stand to take the oath.

(W TNESSES SWORN. )

MB. BAI LEY: Please cone forward

CHAI RPERSON GRIFFI'S: Wiile you are getting ready
also, | need to introduce, of course, on ny far left next to M.
Levy is Marie Sansone the Corporation Counsel. Gentlenmen when you
are ready.

MR  HOUSTON Good Morning, nmy name is Andre
Houston. |I'm the architect for this case and this is Benjanmn
Rowl and the owner of the house to ny right. This case originally
cane before the board about a year ago, when it originally came as
a speci al exception at the advice of the zoning technician that it
coul d be considered as a special exception.

CHAI RPERSON GRIFFI'S: M. Houston, let ne just junp

in here, the issue was in fact and I know you know this but you
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did mss speak. The original was a variance. It was requested,
it's actually under a year ago that it cane and under Section
312611 which was then brought to our attention, it would be
difficult to bring the same application back before the board
before twelve years, |I'm sorry twelve nonths, we are pushing our
schedule out a little bit. | have discussed this with the board
and al so with Corporation Counsel and the issue, and | think this
is all we need to say about it is that this is actually a
di fferent application.

MR HOUSTON Yes it is.

CHAIRPERSON GRIFFI'S: The other was a variance
This is coming in for special exception so | don't think we need
to be concerned. So we are ready.

MR  HOUSTON Al right very good, this is the
subj ect property. It is a nonconforming property by virtue of the
fact that it has side yards which are narrower, so consequently it
requires a special exception from 20003 as well as the rear yard.
The rear yard is here and the addition pokes into the rear yard
that way. The house is |located ]

CHAI RPERSON GRIFFIS: Let ne interrupt you for a
second, you've held up what | see as |abeled as SK2 and that was
submitted in the record. Is that correct?

MR HOUSTON: Yes.

CHAI RPERSON GRIFFIS: Let's just give the board a

second to pull that out. |I would like to get an exhibit nunber on
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that, so that we can have it for the record. It appears to be a
part of your total package subni ssion

MR HOUSTON: Yes.

CHAI RPERSON GRIFFIS: | have a nunber two on mine
al so. Ckay.

MR HOUSTON. The subject property is this subject
property here and its located abnormally far back on the Iot,
making the rear vyard snmaller than typical. These adjacent
properties have larger rear yards. It is our belief that it was
| ocated far back on the lot to preserve a tree. Had the addition
that we are requesting been added to these adjacent lots, it would
not have needed a special exception or variance because it would
have been a | arge enough rear yard.

It is best understood perhaps in this sketch, which
is labeled A4 in your package, which shows a sort of bird s eye
perspective. The property steps up and the addition noses into the
part that steps up of the yard, so that the grade is not being
di sturbed and the actual part of the property which needs a
speci al exception then, can be seen best in this sketch which you
have and its this portion here which is nostly a skylight.

It's actually the area below the four foot Iine
does not require a special exception because of the way the zoning
ordinance is witten. So it is just this section here. There was
originally a chimmey on the original submssion. The chi mey has

now been elimnated, so that doesn't need a variance or a special
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excepti on.

CHAl RPERSON GRIFFI'S: So what you pointed to that
actual ly needs a variance, is the peak of that small gl azed area.

MR HOUSTON: That is correct.

CHAIRPERSON CGRIFFI'S: Above the four feet, the
rai sed site.

MR HOUSTON. That is correct. There is anple back
yard in all of these houses for air and light. There is only one
house which really is fromwhich this addition is really visible,
and the owner of the house, the owner of this house went back to
that property owner to reconfirmand | will let himtestify about
t hat.

MR ROALAND: Good norning. My nane is Ben Row and
and |, along with my wife, are the owners of this property. |
nerely wanted to say that | have had running conversations wth
all ny neighbors over the |last several nonths. In particular, the
nei ghbor imredi ately behind ne the Thomas' and the w fe whose nane
is Csie Thomas (phonetic). W' ve discussed this. She gave her
consent to an earlier version of this which, as M. Houston
poi nted, out had a chi mey.

W have now elimnated the chimey. She was
del i ghted. She gave her form of consent a little bit reluctantly
but, over tea and in the course of ANC neetings, she has fully
concurred with this design and indeed | ooks forward to it, because

she thinks it will inprove the nei ghborhood. Thank You.
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MR HOUSTON Wien this originally went forward,
sign-offs fromthe nei ghbors were received and because Ms. Thonas'
was the nost evident of the neighbors, her signature was obtai ned
again. And is part of, you have the original sign off from the
continuous property owners and | believe in the ANC subni ssion,
you have the re-confirmation from Ms. Thonmas that she has no
objection. At |east you shoul d.

CHAl RPERSON GRIFFIS: Hold on, let's check that for
a second.

MR HOUSTON. Al right.

CHAI RPERSON GRI FFI'S: What woul d have been submtted
do you have an actual independent letter from M. Thonas?

MR HOUSTON: That's right yes.

CHAI RPERSON GRIFFIS: Did you see that? It's not
mar ked as [

MR HOUSTON: It should be in the ANC package.

CHAIRPERSON GRIFFIS: kay so it is a part of the

MR HOUSTON And if you don't have it, | could
perhaps find it in nmy file. It is just a handwitten note of a
sentence or two.

MEMBER LEVY: M. Chair | believe we just have a
letter fromthe ANC and not hing el se.

CHAI RPERSON GRI FFI'S: Okay, well let's get a copy of

what you have then.
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MR HOUSTON. Al right sure, do you want it now or
do you want nme to submt it later?

CHAI RPERSON GRI FFI'S: Wl | that depends, do you want
us to act on this now or do you want us to? Yeah, now would be
great | think.

MR HOUSTON: Let ne see if | can find it.

MR FONDERSM TH M. Chairman, | in fact | have a
copy about it is sonmewhat marked up and obtained from M. Houston
if we need it.

CHAI RPERSON GRI FFI'S: Okay, actually M. Houston |et
me get sone clarification to about the signatures that you have on
the petition.

MR HOUSTON Yes.

CHAI RPERSON GRIFFI'S: Now | think | am clear about
what you were saying. That was part of the variance application
previ ous.

MR HOUSTON: Just to make clear, because soneone
m ght object on a technicality. This was actually was submtted as
a special exception so this is a sign off for the original special
exception, which was then vetoed and was overridden by the board
and said no you need a vari ance.

CHAI RPERSON GRIFFI'S: Ckay, then this is where |
want total clarification.

MR HOUSTON: R ght.

CHAI RPERSON GRIFFIS: | want to act as if the first
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application didn't exist, because for the board it does not.

MR HOUSTON: However the signature sheet does.

CHAIRPERSON GRIFFIS: And that is fine and ny
guestion then is did you submt that as part of this application?

MR HOUSTON: Yes, | believe | did.

CHAI RPERSON GRI FFI S: Ckay.

MR HOUSTON: | would have to go back to the file
but | believe I did.

CHAI RPERSON GRIFFI'S: Wl |l either way | nmean [}

MR HOUSTON: | can submit it again if you [J

CHAI RPERSON GRIFFI'S: Exactly as long as we just
have qui ck count because | am not seeing that either, and | just
want to nmake sure that we have everything in this file.

MR HOUSTON: Here is a copy of that and I am sure |
submtted it to planning.

CHAI RPERSON GRIFFI'S: Ckay may well be, may well be
but just to nmake total insurance on that what you can do is when
you find the other thing also give it to staff on the side. W'l|
make copi es.

MR HOUSTON: Ckay why don't | do that?

CHAI RPERSON GRI FFI'S: Yeah, but either way | don't
think we need to take nore tinme on that.

MR HOUSTON: Thank you. As you'll see in the file
it was reviewed by the ANC, it was reviewed by planning. Both

groups concluded that it did not inpinge on the light, air of
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nei ghboring properties and did not degrade the nei ghborhood.
Consequently, we are asking the board's approval for this special
excepti on?

CHAIRPERSON GRIFFI'S: Good okay. Board nenbers
guestions?

MEMBER LEVY: One question, it would be helpful if
you woul d just pass that up now? Has that been done?

MR HOUSTON: What ?

MEMBER LEVY: The signatures fromthe nei ghbors.

MR HOUSTON: Yes.

MEMBER LEVY: If you would pass that up to staff and
so that we can just see that. Are you alright? Does that include
signatures from both adjacent neighbors as well as the neighbor to
the rear?

MR HOUSTON:  Yes.

MEMBER LEVY: G eat.

MR HOUSTON: Yes. Yes it does.

MEMBER LEVY: Thank you.

CHAI RPERSON GRI FFI'S: Ckay any ot her questions under
223? Very well then, let's nove on and go to Ofice of Pl anning.

MR FONDERSM TH: Yes, Good norning M. Chairman,
nmenbers of the board. | am John Fondersmith and | am giving the
report of the Ofice of Planning. The Ofice of Planning
recommends approval of this special exception under Section 223 to

allow this addition of the rear of the single famly residence.
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W have gone through and hear the background on 223
and the background on this proposal, but | think the really
critical thing is in looking at it and looking at potential
impacts. Is the topography of the area and of course this specific
ot and we've included, in the packet that we gave you, a |arger
aerial photograph of the several blocks around. That is attachment
one.

And you can see from there with the topography
overlaid, and you can see how Palisade Lane has a kind of a knol
here. Palisade Lane which is the top street where the neighboring
property to the Northwest is located is really at the top of that
knoll and then the topography falls off to Mining Place
(phonetic) on the north essentially, and to the South or to the
Sout heast to Maconb Street.

So both looking at this and having visited the
site, the really only significant case where there mght be sonme
inpact fromthis small addition, would be the house to the North
on Palisade Lane; but in fact, as you can see there is quite a
topographical difference. This addition is going to, although it
protrudes sonewhat into the required rear yard as has been
nmenti oned because the change in topography, it really is kind of
partly varied into the hillside there. And then, the conbination
of the topography change and the vegetation that is on both this
lot and the lot above, we believe there will be little, if any,

i npact on the house up the hill
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As we said in the report, if the occupants of the
house at 5116 Palisade Lane were to kind of walk down to the edge
of their property and |look they would see this. But ot herw se,
it's certainly not going to be, | nean it's certainly not going to
be cutting off light and air to that house.

So we think that this is a good exanple of the use
of Section 223. It is the kind of case because of the non-
conformng side yard dating fromthe original construction of the
house, which is let's see, 1941 | think it was. But this is still
really not going to have any inpact as we see it and we've gone
through the various requirenments of 223 here and conclude that
this is an appropriate kind of addition to allow You have the
letter fromthe ANC which | know will be noted. So we do reconmend
that the BZA approve this special exception, and of course, be
ready to respond to any questions you may have on this.

CHAI RPERSON &R FFI S: Cood. Thank you M .
Fondersmith and we do appreciate the analysis that was done as you
have indicated. You' ve gone through every section of 223 and we
don't need to go through all of that. | think that it is very
clear, but it absolutely appreciated the analysis. Any questions
for the Ofice of Planning at this tine fromthe board?

MEMBER LEVY: M. Chairman qui ck questi on.

CHAlI RPERSON (RI FFI' S: Yes.

MEMBER LEVY: M. Fondersmith do you know or naybe

the applicant knows the address of the property directly to the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17

West? O the nane of it? | amjust trying to match it with the
signature sheet that the applicant provided.

MR FONDERSM TH To the west? Wich is the west?

MEMBER LEVY: West. Vell it is west on this nap
fromthe Ofice of Planning. It is kind of nore (]

MR FONDERSM TH:  Yeah it is nore, kind of
sout hwest .

MEMBER LEVY: Southwest yes. So if you are standing
on the street it would be to the left.

MR FONDERSM TH. Yes, the family nane is Gatti.

MEMBER LEVY: And the address? Ckay 5137 Maconb?

MR FONDERSM TH: Yes.

MEMBER LEVY: Ckay.

MR HOUSTON: It is the last signature.

MEMBER LEVY: kay, thanks.

VI CE CHAl RPERSON RENSHAW M. Chai r man.

CHAl RPERSON GRI FFI S: Yeah.

VICE CHAIRPERSON RENSHAW A question for M.
Fondersmth, you said M. Fondersmth on page five that you do not
believe that additional screening is needed. This is a, | amjust
referring to 223.2B about the privacy of use and enjoynent of the
nei ghboring properties. If | am standing above on the Palisade
Lane Property, 5116 Palisade Lane referring to your map in your
report, and I am at the edge of the back yard, and | am | ooki ng

down, | take it to the property at 5129 Maconb Street. Am | going
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to be looking into the addition because the roof line of the
addition, | take it is glass?

MR HOUSTON: The roof line is glass.

VI CE CHAl RPERSON RENSHAW Ri ght .

MR HOUSTON:. That back portion of the addition is.

VI CE CHAl RPERSON RENSHAW So am | | ooki ng down into
their home?

MR HOUSTON: Yes, you are.

VICE CHAI RPERSON RENSHAW | am and is there no
screening in the back of 5116 Palisade to buffer the view?

MR FONDERSM TH. There is [

CHAI RMAN GRI FFI'S: Turn on your m ke.

MR FONDERSM TH:. Yes, I'msorry. There is existing

screening in ternms of vegetation on the site and, although it's
hard to, | think it shows more on sone of the plans. It is a
little hard to see in the aerial photograph.

In the back of the house, there is this existing
four or five-foot stone wall and the addition will be going into
the hillside past that by some amount and then, the land rises
several feet. There is sone vegetation there. The land rises on
up to about the property line where there is another stone wall,
and you can see in the first photograph, attachment [ |I'm sorry
the second photograph, attachnent two. There is a row of trees

there, they are partly on the, there's trees on the property, the

applicant's property. There is also sone trees further up on the
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back of the property up there.

| think, that is why we said in the report, that if
the property owner up above cane essentially to the back of their
ot and were to | ook down, that yes they could see the addition
and see in.

CHAIRPERSON GRIFFIS: Let's get to a couple of
things on that M. Fondersmith. First of all, if they canme to the
back of their lot, they can look in the house, any of the w ndows
al so, correct?

MR FONDERSM TH  That's right. They could 1ook
down.

CHAIRPERSON GRIFFIS: Now, M. Houston, in the
section that, and | am holding it up but it is part of your
submission, is that a fairly realistic slope?

MR HOUSTON: Yes that is

CHAI RPERSON GRIFFI'S: Ckay, so there is in fact an
area running 35 feet fromthe existing house? Twenty-five feet is
the rear yard, where it goes to which M. Fondersnith has pointed
out another three to four foot stone retaining wall. Wat happens
within that 25 feet? Is there growh? |Is there any sort of ] it
doesn't appear on this section that that's level enough for any
real activity?

MR HOUSTON: Wiy don't you speak to this

MR ROMAND: | think that's correct, it's quite

steep. | have only once seen ny nei ghbor actually cone down to the
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edge, and that's when we were discussing this, and she al nost | ost
her footing. So, it's very steep. It's covered with ivy and
nyrtle; and it's not space that one would normally spend rmuch tine
at .

MR HQUSTON There are a lot of trees in there too,
a lot of big shrubs and trees.

CHAIRPERSON CGRIFFIS: To address M. Renshaw s
concern of this is not where your adjacent neighbors are actually
pi cni cking and having people over, and so they will be literally
| ooki ng down on your area. Ckay. |s that clear?

VI CE CHAlI RPERSON RENSHAW Yes, thank you.

CHAI RPERSON GRI FFI'S;  Anyt hi ng el se?

MEMBER LEVY: M. Chairnman anot her quick question.

CHAlI RPERSON GRI FFI' S: Yes.

MEMBER LEVY: M. Row and or M. Houston, there is
an existing addition on the house that's identified as an
extension of a kitchen, | believe.

MR HOUSTON: Yes.

MEMBER LEVY: I n your drawi ng A3.

MR HOUSTON Yes.

MEMBER LEVY: |Is that a one-story structure, or
actual Iy the phot ographs may show t hat.

MR HOUSTON: Yes, it is.

MEMBER LEVY: What | am wondering is whether the new

addition is going to be visible from the street beyond that
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exi sting kitchen?

MR HOUSTON: No.

MEMBER LEVY: Because?

MR HOUSTON It's all behind the house. | suppose
that there nay be sone angles which you can catch a piece of the
roof, but actually | would be surprised if there were. But there,
in fact, may be over the one-story addition.

CHAI RPERSON CGRIFFI'S: There's a plan M. Levy that
if you look at the addition on the existing condition, the back
portion towards the rear is actually an angled corner. It |ooks
like there was room being left for circulation on the exterior
around that, and they are taking that from the farthest point of
the angle, if | amreading this correctly, M. Houston, and then
starting the new addition off of that.

MR HOUSTON: That's correct.

CHAI RPERSON GRI FFI'S: So, your concern M. Levy is
that, that portion beyond the portion of the new addition m ght be
visible fromthe street?

MEMBER LEVY: Well the applicant is naking a case
that, in fact, it is not visible fromthe street.

CHAI RPERSON GRI FFI S Ri ght .

MEMBER LEVY: So, | was wondering if in fact since
it sits behind a one-story portion of the building, whether or not
it would be visible fromthe street?

CHAI RPERSON CGRIFFIS: But it is a one story addition
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al so correct?

MR  HOUSTON. Yes, it is, and whether technically
sone of the peak can be seen fromsone part of the street, frankly
| amnot sure, but it is a steep drop down to the street as well.
I'd be very surprised if it were visible and if it is visible, it

would only be just little pieces of the top of the peak of the

r oof .

MEMBER LEVY: Ckay.

MR HOUSTON. There is also a lot of planting, you
couldn't really even check it. | mean, it's heavily wooded there.

MEMBER LEVY: kay.

CHAI RPERSON GRIFFIS: Do you think that you need a
phot ograph of that?

MR HOUSTON:. There should be pictures of the front.

MEMBER LEVY: No, | have a photograph here actually,
Exhi bit No. 3.

CHAl RPERSON &RI FFI S: Exhi bi t No. 3, the top
phot ograph which is the front elevation, that is taken from the
street?

MR HOUSTON: Yes. | don't think you'd see it all.

MEMBER LEVY: Al right, thanks.

CHAI RPERSON GRI FFI'S:  Ckay anything else? Ckay, we
have an ANC report. Do you have that in front of you Ms. Renshaw?
If you can summarize that. | see that they are unani nous.

VI CE CHAI RPERSON RENSHAW The letter from ANC 3D i s
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dated February the 12", | think that is, either that or the date
in the letter is wong because the letter is dated February 12",
but the neeting it says was held on February 13". So, if we go
back to the OP Report, | think the ANC neeting was on the 6th.

MR HOUSTON: It was before the 12th, | think it may
have been the 3rd.

MR FONDERSM TH: That is correct. There is that
typo in the letter.

VI CE CHAl RPERSON RENSHAW Ckay wel | it is signed by
the new Chair John Finney (phonetic) a long tine nenber of ANC 3D.
He stated that the ANC held a meeting on say \Wdnesday, February
6, duly noticed, a quorum of three was present at all tine, and
they voted. This was on the agenda and they voted a unani nous 5-
0-0 to support this exception request, and 3D asked that the
deci sion be made part of the record and given the great weight.
They noticed also that of the elinmnation of the wood-burning
stove and the chi mey.

CHAl RPERSON GRI FFI'S: Good. Thank you very nuch. Is
there anyone el se here to testify in support or opposition of this
application? In which case, | think we can, unless there is
anything else we need to review, go to any closing statenments you
m ght have

MR HOUSTON: W request a bench deci sion

CHAI RPERSON GRIFFI'S: And | inagine a summary order

with that.
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MR HOUSTON: And a sunmary order.

CHAI RPERSON GRIFFI'S:  Ckay, board prepared to go
forward? Any other questions we need of the applicant? In which
case, | would nove that we approve application Nunber 16837 of
Benjamin and Julie Row and for special exception to allow an
addition to a one famly dwelling under Section 223 not nade a
rear yard requirenent which happens to be Section 404 and
Subsection 2001.3 at prem ses 5129 Maconb Street, Northwest.

| think it has been fairly, clearly outlined and
the ANC, and O fice of Planning are also in support, that this is
as the Ofice of Planning actually indicating this is actually an
interesting point that for a variance it was not approved.

It was actually denied under 223, which is why this
section was witten was for cases nuch like this for non-
conform ng existing structures, so that they may have additions to
them dearly it's been laid out of all the provisions in 223 that
this neets those conditions, and | won't sumrarize all of them
But 223 obviously goes to mnimzing any sort of adverse inpact of
adj acent areas and | think it has been clearly shown that it would
not have negative inpact and | would | ook for a second.

VI CE CHAlI RPERSON RENSHAW Second.

CHAl RPERSON (R FFI' S Thank you. Any di scussi ons?
Any additional comrents? You know, we're going to get a bad
reputation if we go this quickly through these cases, so we wll

just take a nmonent to delay a little bit. If there is no other
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comments, then | would ask for all those in favor.

ALL: Aye.

CHAI RPERSON GRI FFI S Any opposed?

Very good staff can record the vote when they are ready.

MB. BAILEY: The vote is recorded as 5-0-0 to
approve the application. M. Giffis nade the notion, M. Renshaw
second, M. Levy, M. FEtherly, and M. Parsons, in agreenent.
Summary order M. Chairman.

CHAI RPERSON GRIFFI'S: Great, thank you very much.
And good, thank you have and have an excellent norning. Let ne
just make one quick point of clarification, | am not sure if we

got the letter or did you find that?

MR HOUSTON | didn't find it in the file. | know
| have it.

CHAI RPERSON GRIFFI'S: Just turn on your mke, so
this will be the last piece of the record, if you would turn on
the m ke.

CHAI RPERSON GRI FFI S: Ckay good, what we do is just
have you submt that for a conplete case file and then this wll
all go to the archives.

MR HCOUSTON: Subnit it to staff.

CHAI RPERSON GRI FFI S: | ndeed.

MR HOUSTON:. Very good.

CHAI RPERSON GRI FFI'S:  Thanks. I think we're ready

to proceed.
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MR ROALAND: Thank you.

CHAI RPERSON GRI FFI'S: Thank you, M. Rowl and. Have
a great day. W can call the next case as soon as staff is ready.

M5. BAILEY: Application nunmber 16829 of Rosa L.
Smith, pursuant to 11 DCOMR = 3103.2 for a variance from the
mninmum |lot area requirenments under subsection 401.3, and for
variance from the off-street parking provisions under subsection
2101.1 for the conversion of an existing nonconform ng structure
to a four-unit apartnent house in an R4 District at prem ses 1803
9" Street, NNW (Square 394, Lot 810). Please cone forward.

(W TNESSES SWORN. )

V5. BAI LEY: Thank you.

M5. FOSTER  Good norning. M/ nane is Jackie
Foster, and | am here with Lavonda Martin and Rosa Snith. W are
the daughters of Rosa Smith, and the nanagers of her property.

CHAI RMAN GRI FFI'S: Coul d you gi ve ne addresses.

M5. FOSTER 1803 9" Street, N W

CHAl RVAN CRIFFI'S: And that's where you live?

M5. FOSTER No, that's the property.

CHAIRPERSON GRIFFIS: Can you give ne a honme
addr ess?

M5. FOSTER 6609 Wodl ey (phonetic) Road, dinton,
Maryl and 20735.

CHAI RPERSON GRIFFI'S: Ckay and then that's simlar

all the way down. Al right.
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M5. MARTIN. My nane is Lavonda Martin and |'m at
2362 Mai|l Coach Court, Waldorf, Maryland 20602.

CHAI RPERSON GRI FFI S: Ckay, very good. And you are
wel cone to proceed.

M5. FOSTER (kay. Forgive our ignorance. W're new
to this. W are the property (] a note was held by our father and
he is now deceased. W voluntarily [J there was voluntary
repossession the property so now it's back in the ownership of ny
not her . W also inherited the problens of that building. W
wanted to evict sonmeone and we found out that there was no
Certificate of QCccupancy there, and there had been people living
there as long as | am ol d.

And so we really couldn't O we didn't want to put
themout, so we figured we would go the steps to get whatever was
necessary. So we've been going through this for a year now, and
plans, we had to draw up plans and plans were lost and all that
ot her good stuff. And now it's coming down to this point and we
actually [ the eldest person that was living, and who's been
living there the |ongest has now noved on, and the problens that
were there, we've actually been able to get themto |eave. They
have not |eft yet, but they're in the process of |eaving.

So we're kind of [ now we're kind of okay, because
now we can actually use it for what it was zoned for, office
space.

CHAIRPERSON GRIFFIS: Ch, so that's actually vyour
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intentionis to (-
M5. FOSTER Weéll, we wanted to keep the apartnents

there if the tenants we either had them to sign letters and

what not saying they wanted to stay, but now that the elderly
gentl emren who we were really nost concerned about has noved onto a
retirement home, and the problens, problemtenants are |eaving, we
can pretty nuch use it as it was zoned for, which was commrercial
space.

CHAI RPERSON GRIFFI'S: Ckay, well let's get to the
heart of the issues that are before us. Because although we'd | ove
to be landl ord-tenant, we're not.

M5. FOSTER Well, | nean, 1'd just tell you.

CHAI RPERSON GRIFFI'S: The first piece of it is, how
long has the property been in possession or owned by the famly?
When was it originally acquired? Do you know roughly? | don't
need nonth and day, but was it “50s, "60s, " 70s?

M5. FOSTER It was in the "80s.

CHAI RPERSON GRIFFIS: W're at "84, and when it was
acquired, to the best of your know edge, it was residential?

M5. FOSTER Yes.

CHAI RPERSON CGRI FFI'S: There have been no changes of
t hat ?

MB. FCSTER Yes, he knew [

CHAIRPERSON GRIFFIS: You don't know previously

before how far back it might have gone?
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MB. FCSTER Residential ?

CHAI RPERSON GRI FFI'S: Ri ght .

M5. FOSTER No, we just know that the settlement [

CHAl RPERSON GRI FFI'S: There are four units.

M5. FOSTER Right. W just know that the el dest
gentl emen was there |like 20 years, 20 plus years.

CHAl RPERSON GRIFFI'S: Prior to ~84?

M5. FOSTER Yes, before we bought it he was there.

CHAI RPERSON GRI FFI' S: Ckay.

MR LEVY: M. Chairman, just to clarify, | believe

| heard that the applicant is wanting to use it for comrerci al

space?

CHAl RPERSON GRI FFI' S: Yes.

MEMBER  LEVY: But t he application is for
residential. Did | hear that correctly?

CHAI RPERSON GRIFFIS: Right, I'mtrying (] yes.

M5. FOSTER See, this is the case. W wanted to use
it as residential.

CHAI RPERSON GRI FFI S Ri ght .

MB. FOSTER W want to continue to use it as
residential, because it was built [) the people were there, you
under stand what |'m saying? The people were there the whole tine.
W just was in the process of evicting soneone and we didn't know
that we didn't have the right credentials.

CHAIRPERSON GRIFFIS: Right, that gets you into
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where you needed a CFO?

M5. FOSTER Exactly.

CHAIRPERSON GRIFFIS: And that's why you're here
because you don't have a CFO for the four efficiencies?

M5. FOSTER Exactly.

CHAIRPERSON GRIFFIS: |I'm just trying to get the
underlyi ng whether, how long those actually may have existed or
not. But then we need to get into [ well, | nean | guess [ I'm
not sure how we.

MEMBER LEVY: | mean ny concern is the application
that's before us no | onger represents the applicant.

CHAI RPERSON GRI FFI'S: Yes, | understand that.

MEMBER LEVY: Ckay.

CHAl RPERSON GRI FFI'S: So what do we do?

W can proceed and look at this for the residential, and | nust

say [ well, let ne just speak to the record here. You have Ofice
of Planning speaking towards denying this application. That
obviously is given great weight by the board by regulations. It

seens to be somewhat problematic in overcoming that, although we
haven't heard everything, but this is a variance for a four-unit,
so the issue would be how we substantiate the fact that this is
not what you actually want to do with this.

M5. FOSTER Well, we wanted to do that. |It's just
like as of, | would say, last night around 9:00 that we've been

able to be sure that we wouldn't have to [ it wouldn't be a
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problemfor the tenants.
CHAl RPERSON GRI FFI'S: For themto | eave?
M5. FOSTER Exactly.

CHAI RPERSON GRIFFI'S: Ckay, so tenants are not in

t he buil di ng.
M5. FOSTER No, tenants are still in the building.
CHAIRPERSON GRIFFIS: |I'm hypothetically saying,
tenants are not in the building. It's Mnday norning, what does

the building look like? | nean what is the use init?

M5. FOSTER Nothing after that.

CHAIRPERSON &I FFIS: Gve ne your best case
scenari o and descri be how you want to use this building.

MB. FCSTER Architectural offices.

CHAI RPERSON (RIFFI'S: Ckay, which is (] they had a
previ ous CFO for that.

M5. FOSTER Exactly.

CHAl RPERSON CRIFFI'S: Yes. \Well, | think we have a
couple of ways to go with this. One, we can just continue this
case and you could, you know, keep us inforned in terns of how it
devel ops. W could continue this if you want to try to get a
variance for four-unit residential, or the third would be sone
unknown we can't predict at this point.

M5. FCOSTER In continuance, what do you nean
exactly?

CHAI RPERSON GRIFFIS: Wll, a continuance at this
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point, we would set this for another date. You indicated that, in
fact, late last night you got word of the change in residential
units. You gave us an indication that you don't want to continue
this nonconformng use of this building, and therefore, if you
continue this, you could hold this date and this application.

But if you proceed in what you're anticipating
changing in this, putting an office on top and whatever the mx
is, then you may not need to be here today dealing with this
application. O, you could withdraw this altogether. If you
withdraw it, it neans you know obvi ously you woul d have to re-file
if you decided to cone back for it.

MB. FCSTER There's no deadline on a continuance?

CHAIRPERSON GRIFFIS: | don't know. Is there a
deadl i ne on a continuance?

VI CE CHAl RPERSON RENSHAW No.

CHAI RPERSON GRIFFI'S: No. At sone point, if we keep
continuing it, we can keep calling this up and you keep conti nui ng
it. W'll probably wite a letter and say, "let's just drop the
whole thing." | don't think that's official.

SECRETARY PRU TT: You probably woul dn't get back to
this case until My, so | don't know if that would help or not.
Your tenants would be still be there or not and you' d have a clear
i dea what you'd |ike to do.

M5. FOSTER They will be gone.

CHAI RPERSON GRIFFIS: Right. | think the point is,
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what we're saying is if we continue this, we'd give you a new
heari ng date.

MB. FOSTER Right.

CHAI RPERSON GRI FFI'S: The earliest would be May. By
May, you will have an idea (1 that's our question to you. You wll
have an idea of which way you need to go with this?

MB. FOSTER (kay.

CHAl RPERSON GRIFFI'S: |s that correct?

M5. FOSTER Yes, that's good.

CHAI RPERSON CRIFFIS: Let's hear from corporation
counsel .

M5. SANSONE: M. Chairman, it may be advantageous
for the applicant to sit down the Ofice of Planning
representative and the Zoni ng Adnini strator.

CHAl RPERSON GRI FFI' S: Yes.

M5. SANSONE: And figure out exactly whether any
zoning relief is needed and what that would be and have sone
agreenment on that, and nmaybe they can proceed the way they are.
Maybe they need to anend their application or sonething, but
probably those are the two offices that would be in the best
position to work with the applicant as their situation has changed
and figure out what's needed.

CHAI RPERSON GRIFFI'S: |Is that clear?

M5. FOSTER Yes.

CHAI RPERSON GRI FFI'S:  Ckay, because | think what
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corporation counsel is actually saying, even if you're proposing
an office on the second floor, whatever the current uses bel ow
you may need to have that reviewed by the Ofice of Zoning staff
and the Zoning Adm nistrator. Am|l correct?

M5. SANSONE: And the Ofice of Planning.

CHAl RPERSON GRIFFIS: Ofice of Planning also.
Ckay, in which case, would you like to do that?

M5. FOSTER Yes.

CHAI RPERSON GRIFFI'S: Ckay, so we'll continue this
to, let's set up a May date and we'll give you a date before you
| eave here, and we would anticipate before we hear from you again
that you woul d have talked to those three entities.

M5. FOSTER Ckay.

CHAl RPERSON GRI FFI' S: Pl anni ng, Zoni ng and BZA.

MB. FOSTER Ckay.

CHAI RPERSON GRI FFI'S: And what do we have in May?

M5. FOSTER W may May 21°. W can put it on as
one of the first cases in the norning.

CHAl RPERSON  QRI FFI S: Yes. May 21% is that
acceptable? Are you sure? (kay, it would be in the norning
simlar to today. There it is then. W wll continue case 16829
to May 21%, and we will look for, we woul d absolutely appreciate,
obviously you're going to be talking to staff here at Ofice of
Zoni ng.

W would appreciate being kept informed to your
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schedule as we get certainly closer to may, in that if this
application changes, we're going to need to know that of course.
If this application goes away, we'll need to know that because we
can use the date to fill in another case

MB. FOSTER Ckay.

CHAI RPERSON GRI FFI'S: Great .

M5. FOSTER That will be fine.

CHAI RPERSON GRI FFI' S Thank you very much.

M5. FOSTER Thank you.

CHAI RPERSON GRI FFI S: Enj oy your day.

M5. BAILEY: Ready to proceed, M. Chairman?

CHAl RPERSON CGRIFFI'S: Yes, Ms. Bailey, | think we
can call the next.

M5. BAILEY: Application 16831 of Jose R Sanchez
pursuant to 11 DCVR = 3103.2 for a variance fromthe | ot occupancy
requi renments under section 403, a vairance fromthe m ni num w dth
of an open court requirements under section 406, and a variance
fromthe rear yard depth requirenments under section 404 to allow a
deck addition to a single famly row dwelling in an R 3 District
at prenises 5022 7" Street, N.W (Square 3148, Lot 131). Wuld
you pl ease conme forward, M. Sanchez?

(W TNESS SWORN. )

MB. BAILEY: Thank vyou. M. Chairman, there is a
prelimnary nmatter and that is the property was posted on Friday,

this past Friday, and the affidavit was filed yesterday, so it was
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not properly posted as required.

CHAIRPERSON GRIFFIS: ay, thank you. Cood
norni ng, M. Sanchez, how are you? Actually, if you would just
push the button on the base of that mke, it wll turn it on.
You'll see the red. Good.

MR SANCHEZ: Good norning, ny nane is Jose Sanchez,
the owner of the property at 5022 7" Street. You know, |'m here
for you know, |'m naking construction there. I just bought it
about one year ago, and you know, so it was too old so | decided
to fix it.

CHAI RPERSON GRI FFI'S: M. Sanchez, before you go too
far, there's a fewthings we need to take care of first.

MR SANCHEZ: Ckay.

CHAI RPERSON GRIFFI'S: But let ne just make sure |
understood exactly what you just said. There was an existing
deck.

MR SANCHEZ: Yes, before.

CHAI RPERSON GRI FFI'S: Do you have any phot ographs or
docunent ati on of that.

MR SANCHEZ: They're all decks.

CHAl RPERSON CGRIFFI'S: Ww. That would have nade a
ni ce clean deck. Do you know what the size approxi nately.

MR SANCHEZ: It was |like half of what | got now

CHAI RPERSON GRI FFI'S: Hal f, so you doubl ed the size?

MR SANCHEZ: Yes.
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CHAI RPERSON GRIFFI'S: Ckay now, that's getting into
the case and that's not where | want to go with this. First of
all, the posting. Do you understand what was required, and is it
correct what we have on file that it was posted on Friday?

MR SANCHEZ: Yes, the thing | received, the letter,
but you know I don't know how to read nuch Engli sh.

CHAI RPERSON GRI FFI S Ckay.

MR SANCHEZ: So the paper was for the hearing and |
take it to sonmebody who can read for ne.

CHAl RPERSON GRI FFI S: Ckay.

MR SANCHEZ: And they told nme how to do this, so |
cane on Friday and | was flustered because it was a little late.

CHAI RPERSON GRIFFIS: kay, let nme ask one other
thing before we deal with that. You had conversation, you talked
with Ofice of Zoning staff?

MR SANCHEZ: Yes.

CHAI RPERSON GRIFFI'S: And it's ny understandi ng that
they gave you sone referrals to | awers?

MR SANCHEZ: Yes, yesterday.

CHAI RPERSON GRI FFI S: Ckay.

MR SANCHEZ: But | called over and she said she's
going to call ne back and she never did.

CHAl RPERSON GRI FFI'S: But you never heard?

MR SANCHEZ: No.

CHAI RPERSON CGRIFFI'S: kay. | have two [ well first
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of all with the posting, let ne just state. Posting is a very
important notification for any case, large or small, and it is the
signs that go out and that's where nmpbst of the people in the
surrounding area get notification, becone aware of this
application.

| amreluctant to proceed, having had just a short
period of posting and |I'lIl look for board menbers' comrents on
that. But | also think that it nmay be an advantageous (] it nay be
a good situation that we continue the tinme period for posting and
allow you to talk to the zoning staff here and possibly make
contact with some of the referrals that they' ve given

You know on the face of this, well (] clearly this
is a variance and a variance is a fairly difficult test before
this board to prove, and | think | can directly say that there
woul d need to be, and it could happen today with your testinony,
but there would need to be further argunent made for this to be a
successful variance. So board nenbers posting, coments?

MEMBER LEVY: | think it would be necessary to re-
post or to conplete the posting requiremnents.

CHAI RPERSON GRIFFI'S: Ckay. | think that's probably
goi ng to be the consensus.

MEMBER LEVY: Yes.

CHAIRPERSON GRIFFIS: Cay, in which case M.
Sanchez, unfortunately we've called you down here today, but we're

going to have to continue this. Wat |I'mgoing to ask you to do
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is talk to the staff before you |l eave, is that clear?

MR SANCHEZ: Yes.

CHAl RPERSON GRIFFI'S: And then what we'll do, let's
get a new date. In the neantime, you can work with sonme of the
referrals that were given. | mean | also see this, please give ne
any comments that you have of continuing this case. |'m open to
hearing it. It strikes ne that this is a deck that's already been
built. You're using it. There wouldn't be any real adverse
inmpact to you or negative inpact to you if we continue this
further on.

MR SANCHEZ: You know, like so |I'm a new buyer of
the house. | have to get permts. So what | know is when | see
the sign and they say | got a pernit, so when | cone over here to
the office, so they told ne | couldn't get the pernmts because the
deck was already built. But you know, | don't see the deck (] |
see it's big for the rules but you know when |I see the other decks
around plus ny house, it's even bigger than nmine, so | didn't
think it was a big problem you know.

CHAI RPERSON GRIFFIS: Right. Okay. And | think
we're very well aware of that. But let us do this. Let us pick a
new date and we'll have you back here. In the nmeantine, you work
with staff and referrals and hopefully it won't take |ong next
tinme you're here. |Is that clear to you?

MR SANCHEZ: Yes, sir.

CHAI RPERSON GRI FFI'S: Do you understand that ?
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MR SANCHEZ: Yes.

CHAI RPERSON GRI FFI' S: Ckay.

MS. BAILEY: M. Chairman, the 21" the sane date as
we schedul ed the | ast case, and this case would be the second case
of the norning.

CHAI RPERSON GRI FFI'S: May 21°.

M5. BAI LEY: Yes.

CHAI RPERSON GRI FFI S Second case in the norning.

V5. BAI LEY: Yes.

CHAl RPERSON GRIFFI'S: |s that great, M. Sanchez?

MR SANCHEZ: Yes, that's great.

CHAI RPERSON GRIFFI'S: Wat's the nunmber? Ckay, and
| think this is going to be very beneficial for you also in terns
of putting this together so we |look forward to a very strong case
when you cone back. And we absolutely understand, you know,
especially with single famly owners and new purchasers that you
| ook around and you see all these things that are done.

You're not doing anything different from what's
al ready happened, but in fact, it would not be as a matter of
right for zoning. So we look for this. W thank you for com ng
down here today and hopefully we'll see you on the 21%. | nean,
we will see you on the 21* and hopefully with a very strong case.

MR SANCHEZ: Al right.

CHAI RPERSON GRI FFI'S: Thanks, have a good day. Ckay

in which case, we can call the next case.
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M5. BAILEY: The last case of the norning, M.
Chairman, is Application 16840, Athena Wsconsin, L.L.C , pursuant
to 11 DCOVR = 3104.1, for a special exception to allow notor
scooter sales in an existing building (first floor) under section
727, and as provided for in section 1533 (Special Exceptions in
the Naval Gbservatory Precinct District), in the NOPD G 2-A

District at prem ses 2233 Wsconsin Avenue, N W (Square 1299, Lot

1006) .

(W TNESSES SWORN. )

CHAl RPERSON GRI FFI'S:  Ckay. That's one of the
technical difficulties we have. For some reason, we can't have

all those mkes on. (ne at a tine would be great. So you guys
kind of shift around. I'm going to ask you to just introduce
obvi ously everybody on the panel, and indicate that although we
may have an hour and a half left in the nmorning, we don't
anticipate that you'll be using all that.

MR KUDER That's wel come news.

CHAI RPERSON GRI FFI'S:  Yes, i ndeed.

MR KUDER Good norning, M. Chair. I'm Arnmn
Kuder. |I'ma lawer in Washington, and with ne this norning are,
['Il start from the far right are, M. Philip Mtchell, M.

Charles Betts. W do not anticipate their testinmony, but it may be
that there's sonething that they can answer for us. They are the
proponents of the Vespa Agency, which brings us here this norning.

They have been businessnen in this area with Fan Fair in Park

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

42

Pl ace for nany, many years.

The actual presentation for us this norning is
going to be made by ny colleague Kasasira Maene. The titular
applicant is Athena. W do not represent Athena. Their letter is
in the file. W represent the tenant, not the landlord, but
At hena supports this and that's why we're proceeding. So with
that introduction as to who we are and why we're here, |'m going
to turn it over to M. Mwene.

CHAI RPERSON GRIFFI'S: Ckay, actually let ne just
get, I'd like to reenphasize things. So Athena Wsconsin, L.L.C
is actually the building owner.

MR KUDER: Correct.

CHAI RPERSON GRIFFIS: And you're representing the
tenant, which we do have others in the record as you indicated
that they are allowing the tenant to come forward. Ckay.

MR KUDER Thank you.

CHAl RPERSON GRI FFI S: Ckay.

MEMBER LEVY: M. Chairman.

CHAlI RPERSON GRI FFI' S: Yes.

MEMBER LEVY: Also a prelimnary matter before we
get too far along. This case, because it's in the Chservatory
overlay district, has been referred to the National Capitol
Pl anning Commssion for review and action, as required by the
zoni ng regul ations. So that's a prelimnary matter in itself,

given that NCPC won't act on the matter until their March neeting.
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Additionally, | just want to nake it clear,
al though I'mthe NCPC representative on this board, | haven't seen
any of the case naterials except what's in the public record, and
[''mnot review ng the case at NCPC

CHAI RPERSON GRIFFI'S: Ckay, so you won't see this
twice. Were you aware it was going to NCPC for review? GCkay, so |
would imagine that contact with NCPC and just to verify the
schedul e and process and all that, I'mnot [J | have no idea what
you need to do or if you need to do anything on that. But | think
the point that M. Levy brings up is a good one. You are now
aware of that and we are prepared to go forward, even without the
NCPC which will happen separately, and that will just have to roll
into your schedul e.

And then let me also just briefly say this is

speci al exception. It is coming under 727, which is basically
witten for notorcycles. There are sone submission on, and
actually | need clarification, but | think there is sone

conparative information submtted on motorcycles, as opposed to
vespas or notor scooters. M point all being, the board has all
read this case, and | think we can expedite this fairly well and |
don't think that we're going to run into a huge armount of detail
because of the submissions that were very clear. So with that,
['I'l let you talk.

MR KUDER Thank you, M. Levy. Good norning. My

it please the board, thank you for time to nake this presentation.
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W are here requesting a special exception because Title XI 727
states that notorcycle sales and repair require a special
exception pursuant to 3104, and as is clear fromour record under
Exhibit H under our submssion, we do neet all the different
criteria under that particular section.

The retail sales of the Vespa notor scooters and
rel ated accessories will be located in the building, pursuant to
727.3. Pursuant to 727.4, it is not within 50 feet of a special
purpose district and in response to 727.5, as is clear from
Exhibit B in our subm ssion, these are urban vehicles.

They're motor scooters. They're half to one-third
the size and specification of notorcycles, and it's not a repair
facility. Their only operation of the notor scooters will be in
the parking lot area, where they'Il be tested. They will not be
operated or repaired or in any way nanufactured within the
prem ses or within the building.

So in terns of that process, it would have very
mnimal inpact on the neighborhood and the community, and in
furtherance of that claim and just to give sort of a bigger
indication of the fact that it is, in terns of the mninal inpact
on the nei ghborhood and the comunity, the Ofice of Planning has
issued a resolution in support of our special exception and the
ANC has actually also issued, passed a resolution in support of
our special exception application.

CHAl RPERSON GRI FFI'S: And do you have ANC report?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

45

MR KUDER Yes, sir. W have the resolution from
the neeting. | believe the Ofice of Planning also has a copy of
it.

CHAI RPERSON GRIFFI'S:  Ckay, good. M file is
indicating that we did not have it on file as of Friday. So if
you wanted to submit that, give that to staff and we'll put that
right into the record.

MR KUDER So we have, in addition, you'll notice
from our submission that we do actually have a series of
signatures from nei ghborhood businesses and residents of the
nei ghbor hood basically since basically since a part of our special
exception, and it is aretail area. There are a nunber of, as you
mght be famliar with, there's a nunber of retail outlets there.
There's a nunber of restaurants and it is a comercial retail
area. And in fact, the property was used for basically a retail
showr oom for an antique rug dealer, and there are al so offices of
course, in addition to it being a show oom

But it is very consistent with the use of the
nei ghborhood, as well as the use of the building, the previous
use.

CHAIRPERSON GRIFFIS: Wre you aware of any
opposition? O d you talk to anybody?

MR KUDER There was no opposition as far as |I'm
awar e.

CHAI RPERSON GRI FFI S: Ckay.
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MR KUDER The ANC voted wunaninously 4-0-0 in
support of the application.

CHAl RPERSON GRIFFIS: R ght. Ckay. And just for
clarification, the specifications on stock, there was Harley
Davi dsons and Kawasakis and all that. It was for conparative
anal ysis, is that correct?

MR KUDER Yes, it's an interesting situation. I
mean the regulations were witten in such a way that notor
scooters are defined as notorcycles, but obviously there's a clear
di stinction there.

CHAI RPERSON GRI FFI S Ckay.

MR KUDER The distinction speaks to the fact that
this is going to be |less burdensone on the neighborhood, and |
wanted to nake sure.

CHAIRPERSON GRIFFIS: So for added clarity, you
won't be selling notorcycles. You won't be adding Kawasaki
Wul cans or Harl ey Davi dsons?

MR KUDER That is correct.

CHAl RPERSON GRI FFI S: Fabul ous. Those are nonsters.

MR KUDER And | think that you'll note that also
to substantiate our claim that the specs in terns of it being
one-half the size in dimension and specification of typical
not or cycl es.

CHAI RPERSON GRIFFI'S:  Right. I think you clearly

said in the submssion and again this norning, these are urban
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vehicles. | nean well 1'll save ny personal comments to the end.
Ch, and | also noted with sone anusenent that | believe it was in
the witten submission, that they would not be ridden on the
sidewal k either, which | think was a good clarification and we'l
absolutely hold you to that.

Way don't we turn, if you' re finished for the tine,
why don't we turn to the Ofice of Planning for just a quick
revi ew and overview of their report.

MR MGCETTI GAN: Thank you, M. Chair. M/ name is
David MCGettigan fromthe Ofice of Planning. The applicant has
met the special exception test as he testified this norning. W
feel that this is conpatible use. The only condition we're
concerned about is one that they not repair, as clained, things on
the property, notorcycles, scooters, and that they're selling
not or scooters and not notorcycl es.

CHAI RPERSON GRI FFI'S: Great, thank you very nuch and
yes, your report was laid out. Ch, | should note, it was also
timely, is that correct in ny |ooking at that?

MR MGETTIGAN. That's correct.

CHAI RPERSON GRIFFI'S: kay. | have been instructed
to say that, in fact [ no, | haven't been instructed to say that.

Ckay, any questions for the Ofice of Planning?
MEMBER LEVY: M. MGCettigan |ooking at your site map, attachnent
one to your report, is that actually the boundary of the Nava

Gbservatory Property that the site backs up to?
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MR MCCGETTIGAN: No, there is no OJ

MEMBER LEVY: Is it residential? | am trying to
determne the land use behind the site.

MR MCCGETTI GAN:  Yes, the Gbservatory is unzoned.
It is federally owned property.

CHAI RPERSON CGRI FFI TH: No, his question is that the

Qbservatory right at the rear of the parking of the applicant's

site?

MR MCCGETTIGAN: Yes it is.

MEMBER LEVY: It is?

CHAI RPERSON GRIFFI S Ri ght . The inner white line
is the square designation, and the dark line is the zoning

desi gnati on.

MEMBER LEVY: Ckay, thanks.

VI CE CHAl RPERSON RENSHAW M. Chai r man.

CHAI RPERSON GRI FFI TH: Yes, Ms. Renshaw.

VI CE CHAI RPERSON RENSHAW Question for OP whi ch may
bounced to the applicant. You talk about on page two of your
report, that test driving of the motor scooters will take part in
the parking lot behind the building, and yet in the map that you
have provided as attachment one, there are quite a fewcars in the
parking lot. | wondered if you discussed with the applicant, and
have a cl ear understandi ng of where this test driving is going to
be done. Is it going to be weaving in and out of these parked

cars? | just would like to clarify this for the record.
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CHAl RPERSON GRIFFI TH: Wiy don't we here from the
applicant first, and then if OP has coments on that, if that's
okay with you Ms. Renshaw or do you want OP?

VI CE CHAl RPERSON RENSHAW No, sure.

CHAl RPERSON GRI FFI TH:  Ckay.

MR MAENE: There will be ten designated parking | ot
area spaces, so it will be a designated area and they will not be
weaving in and out of other parked cars. It will be a designated
area, where the testing occurs.

VI CE CHAI RPERSON RENSHAW Further question, will
you have definite hours during the workday when you woul d provide
time for test driving? O is it open ended when sonebody cones in,
wanders in and is interested, then you take them to the lot and
they try it out? My point is to hone in on noise. How noisy are
these vehicles and whether they are going to be a bother to those
cars trying to get into parking spaces?

MR MAENE: Madam Chairperson if you will | would
like to let my coll eague address that question if you woul d.

MR MTCHELL: First off they nmeet all of the
requirenents, as far as EPA, the decibel level and | would say
that probably a lawnnmower is |ouder than these scooters. They
purr. They really aren't very loud at all. So from a noise stand
point, | doubt if you're going to consider them to be
obj ecti onabl e.

CHAI RPERSON GRIFFITH And in terns of the testing
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though, it would though it would happen within the retailing
hours, correct?

MR M TCHELL: Absol utely.

CHAI RPERSON GRIFFITH  So you get sonebody that's
desperate at two in the norning that has to have a vespa, you are
not bringing themdown there to test drive it.

MR M TCHELL: Right and we are not encouragi ng test
dri vi ng.

CHAI RPERSON GRI FFI' S: Ri ght .

MR M TCHELL: I mean it is going to be one of
those things, that if soneone has to do it and they are fully
licensed and insured. That is one of those requirenents.

CHAI RPERSON CGRI FFI TH: Ckay, so it wouldn't be like
buyi ng a car where you take it out on the road and drive it around
i ke car deal erships do normally?

MR M TCHELL: Exactly. Exactly.

CHAl RPERSON GRI FFI TH: And you nay even have, well |
don't know Wuld you have just one deno of the nodels that you
have?

MR M TCHELL: Absol utely.

CHAI RPERSON @RI FFI TH:  Just conceivably you are
| ooking at three or four that would actually be tested at nost.

MR M TCHELL: No one.

CHAI RPERSON GRI FFI TH: Ch, just one.

MR M TCHELL: Yes you wouldn't have a circus parade
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going on. It would be one vehicle at a tine period.

CHAl RPERSON GRI FFI TH: Got you, | see, that would
hel p.

MR M TCHELL: That would be also the smaller of the
two. | mean, we would not have the 150cc it would be the smaller

of the two, which is just under 50, it's 49.4cc's.

CHAI RPERSON GRI FFI TH: Ckay.

MR MTCHELL: It's a very small unit.

VI CE CHAI RPERSON RENSHAW The O fice of Planning
report says that this will be a retail sales boutique and you're
not going to have any repair or nmaintenance of these urban
vehicles at that site. But are you going to allow drop off of
vehicl es needing repair at the site to be held and then carted off
to your repair facility?

MR  MTCHELL: If in fact the need arises where
soneone doesn't go or it's not convenient for themto go to our
repair facility, which is going to be in Maryland, then we will in
fact drop them off and put themin one of our parking spaces, and
truck themto the service area and then bring them back.

VI CE CHAl RPERSON RENSHAW ne other thing, how do
you turn these vehicles on, are they fuel injected or electric?

MR MTCHELL: You turn the ignition on and the
electricity and you start it. It has an autonatic starter, and
that is it. | nmean you just turn it just like a car.

VICE CHAI RPERSON RENSHAW But they are not
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MR M TCHELL: No, no, no they are gasoline.

VI CE CHAl RPERSON RENSHAW They are gasol i ne.

MR M TCHELL: Yes.

VI CE CHAI RPERSON RENSHAW Wi ch

| eads to another

where are you going to store the gasoline that you m ght

have to keep on hand, to fuel up your nodel s?

MR MTCHELL: This would be in the parking |ot

area, one of the designated parking spaces and we would neet all

of the requirements, as far as Fire Marshal

happens.

| ock and key?

|, etc. when that

VI CE CHAI RPERSON RENSHAW But the gasoline is under

MR M TCHELL: Oh, yes. There will

be nothing in the

show room The vehicles in the show room will not have any

batteries,

they will

the show room Strictly a show oom

not have gasoline in the units thenselves in

VI CE CHAl RPERSON RENSHAW Thank you.

CHAl RPERSON (Rl FFI TH:  Fol | owi ng

and | think she brings up the inportance of

surrounding areas. | note section 727.4 is that

buil ding used by notorcycle sales/repair

up on Ms. Renshaw
adverse inpacts of

no portion of the

shop should be within

trict. In terns of

fifty feet of residents or special purpose dis
residents, | think that is really where we would go to. It has
been stated by Ofice of Planning, | thin

(202) 234-4433
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subm ssion that this is not within fifty feet, so it is not
problematic in that sense. M. Etherly.

MR ETHERLY: Thank you very nuch M. Chair. | just
wanted to follow up on a couple of the questions that were raised
by ny colleague Ms. Renshaw. The submi ssions were excellent, it
really lays out very clearly what you're planning to do here. One
follow up question, wll your custoners be taking delivery of
pur chased vehi cl es, purchased vespas at this location, or will you
be sending them to your Mntgonery County |location for actual
delivery of a product?

MR  MTCHELL: The current plan right now, M.
Etherly, is that we sell the vehicles, and then we prep them at
our service area, and then we would deliver the vehicles to the
cust omrer .

MR ETHERLY: Ckay.

MR M TCHELL: That is the plan right now.

MR ETHERLY: Al right and just to clarify on the
issue on test driving, it's your plan to have one or two nodels
available on site for actual test driving in the parking |ot
portion. You won't have your full one vespa across your full
product line for customers to test drive.

MR M TCHELL: The product line consists of two
vehicles in eight colors each.

MR ETHERLY: Ckay.

MR MTCHELL: So we are just going to be offering
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one vehicle to test drive and that will be the smaller of the two
units.

MR ETHERLY: Excellent.

MR MTCHELL: And that's it. W won't be staffed
to be able to have peopl e out there.

MR ETHERLY: To acconodat e.

MR M TCHELL: There you go.

MR ETHERLY: That is eight colors correct?

MR M TCHELL: Ei ght col ors each.

MR ETHERLY: Ckay. My other question on the parking
lot, thank you for that clarification, the parking lot that also
falls under the purview of Athena is that correct?

MR M TCHELL: That is correct.

MR ETHERLY: Do you have a witten agreenent or any
kind of witing that kind of spells out precisely the contours of
your understanding as it relates to the ten or so parking spaces
that you will have both for custonmer parking and also for use as
that test drive area?

MR MTCHELL: It's part of the | ease agreenent.

MR ETHERLY: It's part of your |ease agreenent,
okay. |'mjust kind of thinking out loud, M. Chair. as to whether
or not that might be sonething you want to have included in the
record just to conplete that picture. Thank you, M. Chair. Thank
you, gentl enen.

CHAl RPERSON GRIFFITH: You don't have that |ease
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attachnent with you today, do you? That's fine. | don't think that
it's unreasonable, if there is no objections by the applicant that
we just have, it's probably the |ease attachnment that goes to the
parking provisions that may lay out the specificity of the nunber
of spaces and we can add that into the file. Any other questions?
Let's go to [J | don't see the ANC report which was just received
by the applicant. Ms. Renshaw have you had time to reviewit?

VI CE CHAl RPERSON RENSHAW Well [1'Il be reading it
as | am speaking about it. It was just handed to us, ANC 3B dated
Thursday January 10", a regularly scheduled meeting at the Quy
Mason Recreation GCenter. The commi ssioners were present and
constituting a quorum and they list the nunber of conm ssioners
which it looks like it was a full conplenent of comm ssioners.

CHAI RPERSON GRI FFI TH: Actually let's describe this
as submi ssion, because this is not a letter, it is actually the
mnutes of the entire neeting. If you go to the second to |ast
page, it outlines the fact that there was a presentation. Noise
was brought up as an issue of discussion.

VI CE CHAl RPERSON RENSHAW And al so, the concern
about the clients test driving on neighborhood streets.

CHAI RPERSON CGRI FFI TH: Pick up and delivery, and we
do have responses from a representative that has been actually
stated here today also in terns of issuance. Those requirenents
that they can form with all DW regulations, deliveries, and

repairs as stated by the applicant. So then, if I'm not nistaken
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they resolved ANG-3B to support the vespa Washington's request
for special exception.

VI CE CHAI RPERSON RENSHAW Yes, they adopted a
resolution and the vote was 4-0-0.

CHAI RPERSON GRI FFI TH:  Fabul ous. Ckay so not having
an official letter of ANC, I'm not sure we can give the great
wei ght, but we will certainly take this under consideration.

M5. SANSONE: M. Chairman the requirenments are set
out in the regulation. It seens as though the minutes neet quite a
ot of those. They state the quorum the date of the neeting. So,
| think that you could waive that technical requirenent.

CHAI RPERSON GRIFFITH: | think we should then for
the sake of great weight then.

MR KUDER W woul d so request.

CHAI RPERSON  GRI FFI TH: Unl ess there is any
outrageous objections, they we will grant it the great weight, to
which it is afforded. Any other reports that we have? |'m not
seeing any indications that we had any other subm ssions of that,
SO we can go to not seeing anyone else in the hearing room for
this application, I do not believe we have testinony in support or
opposition. So | would turn it over for any closing renarks, that
you m ght have.

MR MAENE: Thank you M. Chairnman. W woul d request
a bench decision, and we'd request a summary order as well,

pl ease.
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CHAIRPERSON GRIFFITH: Geat. Any last summation.
That's fabul ous, okay. First of all board nenbers |ast questions
of the applicant? | woul d nove that we approve.

MEMBER LEVY: Unfortunately and | hate to have to
bring this up but this application requires NCPC approval .

CHAl RPERSON GRI FFI TH: Bef ore we have a noti on.

MEMBER LEVY: Yes.

SECRETARY PRU TT: Correct, and that was what | was
just going to raise. | believe that the first avail abl e decision
date, based on what M. Levy's and the NCPC s action would be
April 2™

MR MAENE: M. Levy it is ny understanding that

pursuant to section [ pursuant to the regulations under Title Xl
15 that because it is an existing structure, it's an existing
bui | di ng, and was already existing as a retail outfit, that we did
not need a particular NCPC approval. That is ny understandi ng.
That is what | was told.

CHAl RPERSON (RIFFI'S: Let's take a look at it.

MR MAENE: If you note fromthe record it is under

CHAl RPERSON GRI FFI TH: 1531 would start or is it 33
we need to look at? If I'mnot mstaken the reason that NCPC is
looking at it is because it is in the observatory precinct
overlay, correct?

MR MAENE: That's correct, if you look to the
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regulations Title X~ 1533, if you look at Exhibit H that
provides our statenent. The building is a pre-existing structure
and it's in full requirenents, full conpliance with the
requi rements of 1531. Basically the regulations state that in the
event that the special exception is net under 727, and it neets
all the requirements of 1531, there is no additional specia
exception. So there would not be a special exception pursuant to
the NCPC regul ati ons.

CHAI RPERSON GRIFFITH  Let's clarify what he just
said, | think it's one special exception
The problem is wunder our special exceptions, there is the
requi rement which M. Levy is about to read to you

MEMBER LEVY: R ght which is 1533.3 which requires
that upon receipt of the application the board shall refer the
application to the National Capital Planning Conm ssion for review
and report.

But actually there's something, we need to look at the specific
paragraph that pertains to the Overlay District and this is not
it.

MR  MAENE: The specific that would pertain to the
overlay district, | don't have the regulations in front of me, but
1531 specifies that because it is a pre-existing structure that
had already net with all of the requirenments of being an overlay
district, so | don't quite understand why that woul d be a probl em

It's satisfied all of the requirenents of being an overlay
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district as an existing structure.

And the use, the proposed use is consistent wth
the regulations, so there is no conflict in terns of the proposed
use. | was told and from ny reading of the regulations, there
shoul d not be a problem It should be by virtue of satisfying the
speci al exception requirenents. W would also neet any
requi rements for NCPC approval is ny understanding.

CHAI RPERSON GRI FFI TH  Wen you indicate that you
were told, who were you told that by?

MR MAENE: By M. Naro and the zoning board.

CHAI RPERSON GRI FFI S Ckay.

MR MAMENE: And he mentioned to ne that there was no
additional filings. That this was the only subm ssion given, our
nut ual understandi ng of that regul ation.

MEMBER PARSONS: M. Chairman, | don't know if the
zoning conm ssion wote this properly or not, but certainly the
intent was the genesis of this overlay district was building
hei ghts, the view into the Wiite House [0 not the Wite House, the
Vice President's hone. | don't recall it dealing with use at all
in an existing building. But | hope that, and certainly the zoning
commi ssion ought to fix this. It required of Planning Conm ssion
review of replacenent of a retail use in an existing structure
that certainly wasn't the intent.

MEMBER PARSONS: Wbul d an apol ogy hel p?

CHAI RPERSON GRIFFITH  As a zoning conmi ssioner
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representative today.

MEMBER PARSONS: It's really too bad

CHAl RPERSON (RIFFITH. Can we give you a list of
things to apologize for or do you just want to stick with this
one?

MEMBER PARSONS: That is why |I'monly here for the
nor ni ng.

CHAI RPERSON GRI FFI TH:  Ckay, well | think vyes, |
think we need to get to the bottomand | think that's well said.
Although | could inagine sonme uses that nay not be appropriate
maybe | can't, but conceivably this, you know, even in _ 700 this
doesn't really cone up to the bar of what that was witten for
notorcycles that's reviewed by NCPC, | think that it doesn't
really cone up to the bar of why the regulations were witten. But
until they are changed, apology or not, we just need to make sure
that we're not doing sonething that will, actually could corme back
and hurt the applicant in the long run anyway. So actually, |et
us take two nminutes just to get quick clarification and | think we
may have it coming in.

(Whereupon, the above entitled matter went off the
record.)

CHAl RPERSON GRI FFI TH: Thank you for a quick nonent
of advice and corroboration. There are a couple of things. First
of all | just want to absolutely clear that as you had stated

that you had talked to the staff here and they had indicated that
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there was nothing else further needed, which may be
m scomruni cati on.

['m not sure what's happening. It's clear that you
had a full application, which is why we are hearing it today, and
if any statenents were made to that effect that's what it spoke
to, that further subm ssions were required by you, the applicant,
is clear also and correctly stated. There were no other
subm ssi ons needed. However, it has conme to the fact that yes,
NCPC does need to review this.

So this is what | propose, first of all for
clarification, NCPC will provide a report and neno, however they
do it, to us. It is an advisory piece to this board. Now one of
the things that it could in fact bring up, is any sort of adverse

i mpacts that would need to be addressed by this board in terns of

conditions of an order if this went for approval. | can't
anticipate, | can't predict any of that.
This board, | can say generally speaking has a very

fine eye to any sort of adverse inpacts, and has been not shy
about putting conditions on orders. So ny point being, | think
this board is very capable of finding things that nmay have been
there. However, again we cannot predict. Now | think our NCPC
representative has given an indication that it is a Mrch date
that NCPC, March 21%, okay.

VICE CHAIRPERSON RENSHAW M. Chairman, | was

asking M. Levy if a decision would be nmade by NCPC on March 21°%.
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MEMBER LEVY: Yes, the commission would vote on the
proj ect on that date.

MR PARSONS: M. Chair man.

CHAlI RPERSON (Rl FFI' S: Yes.

MR PARSONS: | wonder if there is a way that this
board can take an action subject to NCPC s action. W do that at
NCPC all the time, subject to other conpliance activities. |I'm not
sure we ever have.

CHAI RPERSON GRIFFITH: It's one piece, and | think
the issue comes up whet her they woul d be know edgeabl e of any sort
of adverse inpacts that we may need to condition. But clearly we
could then, no actually we could go to corporation counsel to ask
the legal view of it. Could we then add conditions to sone sort of
0

VI CE CHAl RPERSON RENSHAW M. Chairman | woul d al so
ask whose vote is controlling?

CHAI RPERSON GRI FFI TH: What do you nean?

VI CE CHAlI RPERSON RENSHAW | n ot her words []

CHAl RPERSON GRI FFI TH: Between us and NCPC?

VI CE CHAl RPERSON RENSHAW Yes.

CHAI RPERSON GRIFFI TH: That is very clear, ours is
and again | will state that NCPC gives an advisory report to us.

VI CE CHAI RPERSON RENSHAW Right, but | wanted to
nake very sure that that was in the record that our vote is

control ling.
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M5. SANSONE: M. Chairman | think you could use the
procedure you just suggested. However, it nmay end up causing nore
confusi on and redundancy in the process.

CHAI RPERSON GRI FFITH: Ckay and that is what | am
trying to do is just keep ] this seens to be very straightforward
until we got to this point. And | want to keep it straight
forward, as corporation counsel has said clean, nmake it a clean
order and we can nove on with this. So this is ny suggestion.
One, if it's the 21" of March, is that correct? That we would then
not having a direct calender in front of me [

MB. PRU TT: 26'" of March.

CHAI RPERSON GRIFFITH So on the 26", we would set
this for a special neeting, which would 17 VYes.

MR MAENE: | would like to make one comrent. As we
did state in the application, tine is of the essence for ny client
and given the nature of the notor scooter business, given a series
of supply contracts that have already been executed, we would
kindly request that if it's at all possible to issue a controlling
vote today. To the extent that again, that it is a pre-existing
building, and did conply with every respect with 1533.

W are under very tight time constraints, if there
is any way we can expedite this. Gven the fact that we were given
advice, that in fact that, while an advisory was not in any way
necessary because again the structure, and the use of the

structure, the structure itself was conpletely in conpliance with

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

64

t hose regul ati ons.

CHAI RPERSON GRI FFI TH:  Ri ght . Ckay two things on

that, first of all |I'mnot sure, and again it mght have been a
m sconmuni cation, |I'mnot sure you were given the advice that you
woul dn't need NCPC. | don't want to discuss that anynore. Can you

just give me a few specifics of nilestone dates in terns of |ike
opening, what the inpact would be if we go the 21? If you are
aware of those, | think those woul d be good to know.

MR M TCHELL: There are several things that are in
the works right now W have orders that we put in the end of
Decenber, that will be comng into our warehouse. W have hired
personnel, both in the service as well as the sal es area.

CHAI RPERSON GRI FFI TH: When were you going to open
for business?

MR M TCHELL: W are planning on opening the end of
Mar ch begi nni ng of April.

CHAI RPERSON GRI FFI TH:  Ckay, and conceivably if you
don't have this order, you don't have a CFO you can stock the
store. Is that correct?

MR MTCHELL: | am not sure what the requirenents
are going to be in terms of the COO and what we are able to do.

CHAl RPERSON (RIFFI TH: Right, basically I'm not a
code expert, and |I'm not giving you advice, but ny understandi ng
would be that, you just would not be able to open for business

without a CFO Cbviously CFO cones after interior construction and
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build out of any certain changes that are happening. So if you are

looking at end of March, early April, we nmay be able to do
sormet hi ng.
That is what | need to know, | believe that corporation counsel

has a conment .

M5. SANSONE: Yes, M. Chairman. | just wanted to
clarify. | appreciate the difficulty that applicant has. The
oral vote on the application is not the ultimately controlling
decision. It's the witten decision. The issuance of the witten
decision is the board's vote and it becones effective ten days
after it has been signed. So even if the board were to give you a
favorable vote today, it really has no legal significance until
that witten order is actually issued and takes effect.

CHAIRPERSON GRIFFITH So they're going to be
waiting for the witten order actually to even pull the CFQO

MB. SANSONE: That woul d be correct.

CHAI RPERSON GRI FFI TH: So that adds tinme actually.

MR MTCHELL: If | could interrupt, and add sone
further information. In order, when you tinme openings, you also
have to time narketing, and you have lead tines as far as
advertising, et etcetera. So for exanple deadlines for ads that
will be breaking in April are comng up right now So, you know,
we have several dollars on contract wth say Wshingtonian
Magazine to run ads. So any delay in there, those are dollars that

are going to ad confusion to the public in terns of whether or not
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we are open or not.

M5. PRUTT: M. Chairnan. I'm sorry sir. St af f
could probably get thema witten order within a day or so of your
decision. So that then it would only be thirteen days from the
actual oral decision, that the order would become effective and
you would be able to get your CFO That's is sort of the
crunchi est tine we can give you.

CHAIRPERSON &I FFITH  wWell look, this is ny
thinking in that, as we've said this kind of just neets the
requi rements to be under certain sections that it is, the 700 is
what | amtal ki ng about specifically, that there is no opposition,
that there in fact is support.

I'm of the frame and that this is a retail and a
new business for this city, so it's kind of breaking ground. W
don't even have precedent to say, yes look there are ten other
ones. They do this kind of stuff all the tine and | know that nay
not have any bearing on this case. But the point being scheduling

and how we don't create actually a problemthat is non-direct to

our case. So, | would like to sonehow expedite this, in terns of
the total tine frame that's required. So I'll | ook down again for
| ast comments and advice on this. Yes, |'msorry M. Parsons.

MEMBER PARSONS: | nust have missed sonething. M.
Levy when is the Planni ng Comm ssion taking this up?
MEMBER LEVY: M/ understanding, M. Parsons is March

21, but if | amincorrect please correct ne.
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MEMBER PARSONS: Wiy wouldn't they do it at their
March meeting on the 7th? Is it that they haven't had it in tine?

MEMBER LEVY: No it's that | had the wong date for
the March nmeeting, so the 7" would be correct if that is the
neeting date?

MEMBER PARSONS: Ckay and then could this board then
deal with it on the 12" the following Tuesday at a little speci al
nmeet i ng?

CHAI RPERSON GRI FFI TH:  Absol ut el y.

MEMBER PARSONS: And then theoretically have the
order on March 13" or 14'"? Sounding better?

MR KUDER That sounds nuch better. | have one
guestion and that is, | am not famliar, since we were told we
didn't have to go to the NCPC, how soon do we have to have
sonething to them before they will put it on there agenda?

CHAI RPERSON GRIFFITH No it's on. They have your
appl i cation.

MR KUDER It was referred?

CHAIRPERSON GRIFFIS: Right, it's not sonething,
with ny understandi ng, the process is not something you submt, it
is referred by the Ofice of Zoning to NCPC per the regul ations,
so it's there.

MEMBER LEVY: It's being reviewed and ny apol ogi es
for msstating the date.

CHAI RPERSON GRIFFITH  Ckay, |'m sorry, | should
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have done that because | was given two different dates but | was
going with worst case scenario. So, | do believe it is the first
neeting, that Thursday correct?

MEMBER LEVY: 7'", vyes.

CHAI RPERSON GRI FFI'S: First Thursday of March which
woul d be the 7", in which case that seens to satisfy everybody's
or al nost everybody's.

MEMBER LEVY: And also if | could just add the
applicant, it's a public meeting, a public hearing so that the
applicant is welcone to attend.

CHAI RPERSON GRI FFI TH: Good. Al right so to restate
everything, one we are |ooking for the | ease attachnent, which can
be subnitted now we have the time. On the 7" we will look for NCPC
to submit their report to us, and on the 12" we will set this for
deci sion making. Correct? Is that absolutely clear. Qur decision
nmaki ng happens at 9:00 in the norning, so it will be at 9:00 on
the 12", 2002. Is there anything further we need to discuss at
this time? Fabulous, then we will see you on the 12th.

MR KUDER: W thank the board for it's
consi deration and obvi ous work. Thank you.

CHAl RPERSON GRI FFI TH.  Good, thank vyou. Have a
great day. This wll end the norning session of the 26" of
February, 2002

(Whereupon, the above entitled matter went off the

record.)
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AFTERNOON S-ESSI-ON
1:35 p. m

CHAI RPERSON GRIFFITH: W will call this hearing to
order. This is the 26" of February public hearing of the Board of
Zoning Adjustment for the District of Columbia. My nane is Jeff
Giffis. | amthe Chairperson and joining ne today is Ms. Renshaw
who is the Vice Chair. Also, M. Curtis Etherly is wth us.
Representing the National Capital Planning Conmission is M. Levy
and M. Hanahan this afternoon is representing the Zoning
Conmi ssi on

Copies of today's hearing are available to you,

they are at the table as you entered into the hearing room today.
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Pl ease be aware that this proceeding is being recorded and we nust
ask you to refrain from any disruptive noises or actions in the
hearing room

When presenting information to the board, speak
into the mcrophones and state your name and hone address before
presenting your testinony, and we'll give you all the technical
details once you get up here.

Al persons planning to testify either in favor or
in opposition are to fill out two witness cards. These cards are
|ocated at the end of the table in front of us. They are also on
the table as you entered into the hearing room Upon comning
forward to speak to the board, please give both cards to the
reporter who is sitting to ny right. The headphones give her away.

The order of procedures today, we do have two
appeal s this afternoon. I'Il go through each of those. They wll
have different orders. One is a continuation of an appeal, which
we will start with this afternoon. The other, | do believe is a
vari ance.

So the order of procedure for special exception 10
variances will be: First, we will have statements of witnesses of
the applicant; second we wll have government reports, including
Ofice of Planning and any other government reports that are
submtted; third would be the report of the ANC, fourth would be
persons or parties in support; fifth would be parties or persons

in opposition; and sixth and in conclusion, would be closing
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remarks by the applicant.

Cross-exam nation of witnesses is permitted by the
applicant or parties. The ANC of within the property is located
is automatically a party in the case. The record will be cl osed at
the conclusion of each case except for any naterials specifically
requested by the board. The board and the staff will specify at
the end of the hearing, exactly what is expected and the date when
the persons nust submit the evidence to the Ofice of Zoning.
After the record is closed, no other information will be accepted
by the board.

The Sunshine Act requires that the public hearing
on each case be held in the open before the public. The board may,
consistent with it's rules of procedure in the Sunshine Act, enter
into executive session during or after the public hearing on a
case for purposes of reviewng the record or deliberating on a
case. The decision of the board in these contested cases, nust be
excl usively based on the public record. To avoi d any appearance to
the contrary, the board requests that persons not engage the
menbers of the board in conversation.

I'd ask that everyone turn off any cell phones or
beepers at this tinme, so as not to disrupt proceedings. | think we
will look to any preliminary matters for this afternoon's
schedule. Prelimnary matters are those which relate to whether a
case wll or should be heard today, such as requests for

post ponenent, continuance, or wthdrawal, or whether proper and
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adequate notice of the hearing has been given. If you are not
prepared to go forward with a case today, or if you believe that
the board should not proceed now is the tine to raise such a
matter.

Let nme first ask the staff, Ms. Bailey if you have
any prelinmnary matters for us in this afternoon's sessions?

M5. BAILEY: No, M. Chairman we do not.

CHAI RPERSON GRI FFI TH: Ckay, thank you. Yes sir, a
prelimnary matter. |If you wouldn't mnd turning on your m ke.

MR GESE H, | was here on the Joyner Trautw ne
application for variance this afternoon.

CHAI RPERSON GRI FFI TH:  Yes, and your nane?

MR G ESE M nane is Robert G ese.

CHAI RPERSON GRI FFI TH:  Yes, M. d ese.

MR G ESE The other parties aren't here, so | was
wondering if you mght want to carry this over until the tinme that
the matter is brought up?

CHAI RPERSON @RI FFITH  What is your prelimnary
matter?

MR GESE Prelimnary natter is that the matter
isn"t right for consideration, also there are procedura
infirmties in the matter also.

CHAI RPERSON GRIFFITH Ckay are these included in
sone of these submissions that you al ready have on the record? O

are they additional ?
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MR G ESE: Included in the subnissions,

CHAI RPERSON GRIFFI TH: It doesn't natter. Wll this
is the situation for the schedule today, we are starting with the
continuation of the appeal of Southeast GCtizens for Snart
Devel opnent. W'll have themup first, then we'll have application
16810 is what you are speaking to.

MR. G ESE Yes.

CHAI RPERSON GRI FFI S: I would suggest that yes,
that when the rest of the participants show up we can bring
everybody up to the table. Wen the case is called, we'll deal
with any prelimnary matters that you m ght have.

MR d ESE. Good, thank you.

CHAl RPERSON GRI FFI TH: Sure. Gkay. In which case,
let's call the first case of the afternoon.

M5. BAILEY: Appeal of Southeast Gtizens for Smart
Devel opnent I nc. and Advi sory Nei ghborhood Commi ssion 6B, pursuant
to 11 DCVMR _ 3100 and 3101, from the adm nistrative decision of
M chael D. Johnson, Zoning Administrator, allow ng the |ocation of
Fat her Fl anagan's Boys Town hone Phase | (a residential group
hone) in a G2-A District at prem ses 1308, 1310, 1312, and 1314
Pot onac Avenue, S.E. (Square 1045, Lots 134, 135, 136, 137). M.
Chairman all of the witnesses have previously been sworn in, this
is a continuation of the proper caring and it's ready to go
f orwar d.

CHAI RPERSON GRIFFI TH.  Thank you very much. So
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everyone's clear, when you've been sworn in before you don't need
to again. Very Good. In which case, two things and we nay have
nore, first | appreciate the submissions by all the participants
in regards to their position, on the board s suggestion that we
mght ask Office of Planning for some report or submssion into
the record.

The board has received all those nenos, and clearly
read them |1 think |I speak for the board, but it will correct ne
if I don't, again we'd absolutely appreciate it and | think it is
very clear from our own looking at the regulations and the
subm ssions that were provided to us, that this board has full and
all jurisdictions to ask for a report or neno as we would define
it fromthe Ofice of Planning.

The second issue to that is whether we actually
i nvoke that authority on how we define any sort of request that we
nake of Ofice of Planning. To that, | am proposing unless the
board feels differently, and I will hear coments of that if so, |
wi || postpone any sort of decision on that on whether we |ook to
Ofice of Planning or not.

So, bottom line | think the |awers would say |
reserve the right to ask for a report or nmeno. And at this point,
I am not proceeding with that. So, any other comments? Ckay, and
if I don't recall, |I started off with two issues.

Yes, let's run through the afternoon schedul e, just

so that everyone is clear. Wen last we left, we were coning to
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today's session with two last and final aspects of this in terns
of the public hearing, and that would be any sort of rebuttal
testinony, and second woul d be cl osing remarks.

Ms. Ferster, | understand and why don't you come up
to the table just to nmake total clarification. Wen we |eft, gosh
was it only last week, you had indicated that you would not be
having any rebuttal testinony today. Is that correct?

M5. FERSTER That's correct.

CHAI RPERSON GRI FFI TH: Have you changed your mnd on
that? This is to be direct, | am giving you again another
opportunity to conduct any sort of rebuttal testinony that you
woul d like at this tinme.

M5. FERSTER No, we are not presenting any rebuttal
testi nony.

CHAl RPERSON CGRI FFI TH: Then we will nove on and we
are looking at closings. Correct ne if I'mwong, we had indicated
that timng on the closings as the record would show that we have
fifteen mnutes for each of the participants. |Is that everyone's
under st andi ng?  Ckay. VWhat | am proposing at this is that we
grant those fifteen mnutes of closings.

| amgoing to afford Ms. Ferster an additional five
mnutes at the end for any other closing remarks so that you can
follow up at the end. So, it would be a total of twenty mnutes
and if you want to nove that tinme around, you can indicate to ne

that you want to do that, but at this point that's what | have
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anti ci pat ed.

Any comments or anything on that, okay not seeing
any indications of that. Board nmenbers questions? In which case,
let us begin. Dd we decide on an order for that? M. Ferster
you'll be first, | think we'll take the governnent, and then the
Fat her Fl anagan's, and then we'll follow up with five nminutes from
you Ms. Ferster. So whenever you are ready.

M5. FERSTER Thank you, I'Il be presenting this
closing both on behalf of the Southeast Gtizens for Snart
Devel opment and the Advisory Neighborhood Commission who is a
party to this proceeding.

CHAIRPERSON GRIFFITH | am sorry, let ne just
interrupt and hopefully for the last tine. As you recall also |ast
week, the board has indicated that we rmay have questions that we
woul d present today. We did discuss about having extra w tnesses
here, if those questions went to that. It was decided and clearly
understood, it was ny understanding from all of the participants
that we woul d not need the extra wi tnesses here, but the advocates
of each of the participants would be able to answer those
guesti ons.

So, just in preparation we obviously won't eat in
to any of the time for your closings, | would suggest to the board
we hold our questions to the very end, after each presentation of
a closing renmark, and then nove on towards the end. Is that okay,

or would you like to take all the closings and then have questions
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of all three participants?

VI CE CHAl RPERSON RENSHAW M. Chairman, | would
vote for having all of the closings plus Ms. Ferster's wind up and
t hen have questi ons.

CHAI RPERSON GRIFFITH  Very good, | think that's
logical. So we'll do that. Is that clear with everybody? Very
good, that is the last time | say anything for a while.

M5. FERSTER Ckay, I'mgoing to put aside the |ega
argunent for the nonent about what the zoning administrator can or
can not consider, and let's start first with the reality of this
comunity based residential facility. The reality is that Boys
Town's Capitol H Il project will be a self contained fenced
conpound housing 24 children accessed by a single driveway that's
cut off fromthe surrounding conmunity.

In all respects, the facility wll resenble an
institution, and one in which the children will largely interact
with each other, and have little opportunity to interact with the
surroundi ng community. Boys Town's own community update nateri al
whi ch was submtted to the Board | ast week, describes it's Capitol
HI1l facility as in the singular, for exanple, as "The Facility"
or "The Residence" which provides |longer termcare for, and | "24
Children."

Now the issue for this board to decide an appeal is
whether the zoning admnistrator is legally required to ignore

this reality. That Boys Town intends to operate a single CBRF for
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24 children, sinply because it wll be constructed on four
separate lots of record. W believe that the regulations and
establ i shed principles of zoning give the zoning adnministrator in
this ward the authority and the discretion to consider this a
single facility, regardless of accorded lot lines. Not only is
this interpretation permtted, it is required in this case to
prevent Boys Town from evading the occupancy limts on matter of
right uses that are set forth in section 732.1 of the zoning
regul ati ons.

The zoning administrator's case rests on a single
regul ation section 3202.3 of the zoning regulations. This
regulation is a red herring. Section 3202.3 just does what it says
it does. It requires separate building pernits for each structure
proposed within each lot of record. This regul ati on does not deal
at all with the area or use requirenents that govern matter of
ri ght devel opnent in a particular zone.

Instead, as the zoning adm nistrator acknow edged
here, other provisions, specifically section 700 of the zoning
regul ati ons, gives the zoning admnistrator's determ nati on about
whether the particular use is permtted as a matter of right
governs that determnation, or whether zoning relief is required.
And nothing in section 700 confines the zoning administrator's
determnation to the use of structure occurring wthin recorded
lot lines. In fact, the owners own zoning expert, and forner

zoning adm ni strator Armando Lorenzo (phonetic), conceded that a
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single facility obviously conclude nore than one building or
structure, and presunably at |east according to the district as a
CBRF owner does chose a multiple building design for its CBRF
section 3202 of the zoning regul ations, would require that each of
those structures be built on its own lot of record.

But it does not, however, follow that this is four
separate facilities. The size of the facility for zoning purposes
quite sinply should not depend on a particular architectural
desi gn chosen by the CBRF operator. That would stretch the neaning
of section 3202 wel|l beyond the plain |anguage and intent. And in
fact, the zoning regul ati ons support our position that the zoning
adm ni strator has the discretion to consider a CBRF that is spread
out over several adjacent records lots, as a single facility.

First, we have pointed out that the definition of
lot lines to the zoning regul ati ons specifically recognizes that a
lot for zoning purposes is different from and nay not be
coterminous with a lot of record. And thus, the lot that provides
the reference for the zoning admnistrator's review may by
definition may include several contiguous lots in common
owner shi p.

Al so, the use of the word facility also supports
this discretion. The Webster Dictionary definition of facility,
which would control in this case, and which was cited in the
testinony of the Capitol Restoration Society, plainly focuses on

the function to be served by sonething that is built or
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established without regard to the nunmber of structures used to
serve that function. And you had asked for the citation for this
definition, and accordi ng to t he Rest orati on Soci ety
representative, this definition was taken from Whbster's Third New
International Dictionary, published by James T. Mriam Conpany
1971.

The discretion of the zoning adm nistrator to
consider a single facility as a single facility, regardless of
whether or not it's spread over several lots of record, is also
supported by basic principles of zoning law. My | egal research has
identified nunerous cases in which the court has upheld and even
required local governnents to consider several adjacent |ots of
records that are or were in comonly [ in common ownership of a
single |ot.

And | quote from one case, this case is called
Heal d versus Zoni ng Board of Appeals of Geenfield. It's cited at
380 NE. 2™ 170 fromthe Massachusetts Appellate Court dated 1978,
and | have copies of the case, which I will distribute at the end
of ny presentation.

And in that case, the court specifically observed,
and | quote: "In the absence of a specific zoning code provision
defining a lot in terms of sources of title or assessor's plans,
the suprenme judicial court has consistently held that adjoining
parcels may and indeed in certain instances, nmust be considered

one lot for zoning purposes.” And in that particular case, the
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court held that the town was required to consider separate
comonly owned lots of record as a single lot.

This a well accepted principle that has substanti al
case law support from other jurisdictions and in a variety of
context. And this should be applied here to insure that artificial
divisions of lots do not undercut zoning goals. Now as M.
Lorenzo conceded, the zoning treatnment of nultiple applications to
build CBRF structures on adjacent and commonly owned |ots, seens
to have never before conme up as a zoning issue here.

This case, therefore, will set new precedent in
this area and for any use really that is subject to occupancy
limts. And I'mgoing to give you a few exanples. Let's take an
assisted living facility, or a nursing hone which under section
201N, would be pernmitted as a matter of right in an RL district if
it houses less than six persons. |If you agree with this district
that the zoning admnistrator can not |ook beyond accorded | ot
lines, the facility operator could buy a tract of land in an R1
district subdivide in twenty lots of record and build a facility
for 120 persons that would normally be subject to BZA approval,
but due to the precedence set here, would have to be allowed as
matter of right.

And what about the nmany private schools that are
subject to enrollment cap, set by the BZA as a condition of their
speci al exceptions. These schools will now have a blueprint for

increasing their enrollnent beyond those caps. Just acquire an
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adj acent parcel and put nore kids in a separate structure a
denount abl e unit w thout any BZA review at all.

Just briefly, let me respond also to the argunent
advanced by Boys Town that treating record lots in comon
ownership as a single lot, for zoning purposes, sonehow runs afou
of the principle that zoning pertains to property and cannot be
made personal to the owners of property. That principle has no
applicability here. That principle just bars this board from
nmaki ng zoni ng decisions that don't run with the land but pertain
to a particular property owner.

For exanple, the case cited by Boys Town, they dea
with conditions or variances or special exception conditions
i nposed by the board which have provided that if the applicant
sells its facility to a new operator, the new operator nust secure
a variance, a special exception to nake the sane use of the
property and can not take advantage of the same BZA order. That
concern is clearly not inplicated here, because no one is asking
the BZAto limt any ordered i ssues to Boys Town.

But instead any zoning order that you would issue
today would also apply to any other service provider who nay
subsequently operate the facility currently operated by Boys Town.
In short, there is no regulation that specifically conpels the
zoning admnistrator of this board to ignore the reality here that
four structures are part of a single community based residentia

facility.
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To the contrary, there are strong policy reasons
why the zoning administrator should not blindly focus on the
occupancy level within a single lot of record. Since this limted
focus woul d all ow devel opers to use subdivided lots in a way that
evades the BZA review under circunstances where the zoning
regul ations plainly contenplate this oversight. At the same tine
as Boys Town points out, the zoning adm nistrator is not conpelled
in all circunmstances to treat commonly owned adjacent lots as a
single |ot.

An exanpl e of the group's subm ssion, by devel oper
of several applications to build single famly houses on adjacent
lots certainly is one situation, where there is no reason why the
zoning admnistrator would treat these applications as being a
single facility.

In other words, the zoning adm nistrator has the
di scretion under the zoning admnistrator [] under the zoning
regulations to view a developnent that covers several Ilots of
record as a single facility, where doing so would farther zoning
and pl anni ng goal s. And it also has the discretion to consider
the permt application separately, where doing so would not
under m ne those goal s.

Under these circunstances, the zoning adninistrator
and this board nust be guided by and nust nmake the interpretation
that is nost consistent with the goals and objectives of the

conpr ehensi ve pl an. Now we are going to brief this issue
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separately as directed by the board, but we can say right now that
our prelimnary research has revealed noral support for Boys
Town's argument that the conprehensive plan is utterly irrel evant
to the zoning admnistrator's review of  building permt
applications.

In fact, the District of Colunbia in its response
to Boys Town's neno on the conprehensive plan issue, has conceded
and | amquoting: "It is unequippable that the conprehensive plan
nmay be used by the zoning administrator as a guide in rendering
deci si ons about zoning in the District of Colunbia." And here, the
conprehensive plan goals would not be served by treating this
facility as four separate community based residential facilities.

W've referred particularly to the human services
element of the Ward 6 conp plan which states the follow ng goal:
To prevent further concentration of Community Based Residential
Facilities in Ward 6 nei ghborhoods and require further devel opnent
of CBRF to be in accordance with the district-wi de CBRF plan. And
the =zoning regulations inplementing this goal, in the G2
district, specifically seek to encourage snall disbursed CBRFs,
and provide CBRFs for nore than 15 children, nust be approved by
the speci al exception process.

So allowing the matter of right construction at a
CBRF for 24 children under a principle that, if allowed here,
woul d eventually allow unlimted expansion as a nmatter of right by

sinmply allowing the developer to acquire and build on separate
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lots of record would directly undercut the goals of both the conp
pl an and of the zoning regul ati ons governi ng CBRFs.

Let ne conclude by stating that we believe that the
views of the Ofice of Planning would be nost instructive on this
i ssue, as set forth in our letter that we submtted on Friday, and
we believe that it would be useful to request OP's assistance in
resolving what is clearly here a matter not only of first
inmpression before this board, but of fairly substantial
precedential effect. And |I'm just going to give you copies of
these cases that [ one of the cases that |'ve cited in ny closing.
Thank you.

CHAI RPERSON GRI FFI TH.  Thank you very much. V)
Brown are you ready? And you all received copies of this
subm ssion that just came in? And that would be Exhibit 62.
Whenever you are ready.

MB. BROAN. Cood afternoon, M. Chair, nenbers of
the board, Marie-Caire Brown, Assistant Corporation Counsel on
behal f of the zoning admnistrator. First of all, it should be
noted that counsel for the appellant stated that the District of
Col unbia represented a nmatter in a docunment which has yet to be
filed. The District of Colunbia has not yet responded to Boys
Town's statements, so I'mnot sure based on her statenent what she
refers to.

Notwi thstanding, | think that Ms. Ferster actually

sunmarized this very well for the District of Colunbia. She said,
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"let's put aside the legal argunents.” This case was not about
fact, it's about |aw, and the question before the board is sinply,
whether or not the zoning administrator's decision was in fact
correctly made

You've heard all the evidence in this case, and as
you deliberate, you nmust keep in mind that this case is about one
issue only; again, whether the =zoning admnistrator properly
issued four building permts to Father Flanagan's Boys Hone, to
construct four single famly dwellings at 1308, 1310, 1312, and
1314 Pot omac Avenue S. E. .

In determining whether a permt is to be issued
the zoning admnistrator is guided by one thing only, and that is
the zoning regulations that are in effect in the District of
Col unbi a. Those are the | aws.

The evidence presented that is relevant to the
deci sion that you nust nake has been uncontroverted. The zoning
adm ni strator followed the regulations that he is required to by
the book. That termwas used nore than once. The appell ant expert
bel i eves that he, the zoning adm nistrator, should have done nore.

He suggested that the zoning admnistrator should have bent the
rules a little, or wused a different interpretation of the
regul ations. But he suggested that he's required to do nore than
he's obligated to.

The applicant has asserted that the zoning

adm ni strator shoul d have reviewed the application, in the context
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of the nature of the project, in the final result of the project
in making his determination as to whether or not to issue the
permts. The laws in the District of Colunbia, however, require
that a building permt application be filed for each structure to
be construct ed.

The decision as to whether or not a permt is to be
issued is based on each structure applied for. To do otherw se
woul d have been an inproper use of the zoning admnistrator's
di scretion or authority.

The  zoning adm ni strat or supported by the
testinony of the owner's expert w tnesses, and to an extent even
the applicants expert, has shown that regardless of how
i nappropriate a particular project nmay appear to the menbers of
the community, the only test is whether the use of the land is
permitted by the laws in the District of Colunbia, not the facts
as they are presented, the laws in effect in the District of
Col unbi a.

Wiile the testinony about the nmanner of operations
of the Boys Town facility or other Boys Town projects have been
devel oped, whether this project is consistent with the Dstrict's
conpr ehensi ve plan, the nmayor's nei ghborhoods initiatives, or any
other plans for the city, are all interesting facts. They are al
facts that we should all be concerned about, but they are
irrelevant to the zoning adm nistrator's deci sion.

You heard testinony on the inappropriateness or the
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appropri ateness of the project, the operation of the project and
the inmpact on the nei ghborhood, and its future. The fact renains,
however, that while those are legitinmate concerns, they do not
have inpact here. The bottom line is that the construction of
those four buildings is permtted as a natter of law. Had those
permts not been issued in this case, the zoning adninistrator
woul d have been attenpting to illegally rewite the zoning | aws of
the District of Colunbia and that power is reserved exclusively to
the zoni ng conm ssi on.

To deny the four applications for building permts
woul d have been in direct contravention of the law, and a clear
error which this board would recognize. In fact, the testinony
that we heard from the applicant's expert, or the appellant's
expert is entirely consistent with the zoning admnistrator's
deci si on. M. Wite testified that the zoning adm nistrator
followed the regulations by the book. That is what is required
and that is what has occurred.

The acting zoning adm nistrator wal ked you through
the process that was required before a decision was nmade to issue
the pernmits. This was also elicited from M. Lorenzo and to an
extent fromM. H cks. Again, the bottomline, is that the zoning
administrator is constrained to review the application in the
context of the use of the land not the user of the |and.

The evidence presented is clear, that the four

building permits issued for four structures were properly issued.
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You will recall that M. Wite in response to M. Hannahanis
guestion stated that the zoning administrator did not violate any
regulation in his decision. That is the law in the District of
Col unbia, and that is what controls this case before the board.
M. Furness (phonetic) testified that the conprehensive plan and
the Ward 6 plan, should be respected.

The law of the District of Colunbia, however, is
very clear that while we may respect the conprehensive plan, were
there is an inconsistency between the zoning regulations and the
conprehensive plan, or the Ward 6 plan, the zoning regul ations
control as far as the actions of the zoning adm nistrator. Only
the zoni ng comm ssion can change that.

The issue has been presented before, we've briefed
this to an extent in our subnissions to the board, and it's clear
that a decision has been nade to |eave things as they stand. Any
deci sion that would be nade contrary to that would be inconsi stent
with the Zoning Conmi ssion, and would be a nockery of the Zoning
Commi ssion and the D.C Court of Appeals that decided that.

The <concerns raised and testified to by the
appellants are legitinate concerns that would be relevant in a
speci al exception hearing. They are not however, relevant to the
i ssue to before the board today. They are not rel evant because the
property for which the building permts were applied are permtted
as a natter of law, and the Zoning Administrator was clearly

correct in his decision to issue those permts. Had those pernits
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not been issued, then it nmay have been a natter for special
exception before the board, and this testinony would have been
rel evant.

Before | make ny last conclusion, just to address
Ms. Ferster's renmarks, in her closing she stated the Zoning
Adnmi ni strative decision rested solely on one provision of the D.C
Muni ci pal Regul ations, which | believe she said was section
3202.3. In fact, that is incorrect.

The Zoning Adnministrative's decision was based on
201. 1IN1, which provides that a property such as this, where there
are six or less residents, with two supervisors, the famly [ go
back a second. Section 2101 provides that in this particular
situation, a comunity based residential facility with six or |ess
residents is permtted as a nmatter of law It is clear. It has
been reviewed. It has been argued. It has not been changed, and
based on that the Zoning Adm ni strator proceeded.

The section that Ms. Ferster referred to, in fact,
sinply bolsters that position, and that the Zoning Adm nistrator
in explaining how he got to the place that he got to by review ng
all of the matter of right requirenents for the various districts,
isinthe final analysis required to | ook sinply at the structure,
one structure per building lot. Wth respect to the issue of the
definition of facility, a quick glance at the last section of
section 199.1 will state that where the termis not defined in the

regul ati ons, then you turn to the Wbster's Unabridged D ctionary.
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In fact, community based residential facilities is

clearly defined in here. As to the Mssachusetts case that was

nmentioned, the District of Colunbia has not had

an opportunity to

review that case, and has no indication as whether or not there

are regulations simlar to the ones before the board today that

woul d have any relevance in this case. And we'

it's submission to the board follow ng this.

Il brief that in

The Zoning Adninistrator sinply asked that the

board separate the facts fromthe law. You will

then find, based

on the law that the Zoning Administrator's decision was based on

the laws in existence in the Dstrict of Colunbia, and therefore

the decision to issue the permts for 1308, 1310, 1312, and 1314

Pot onmac Avenue, S.E. were, in fact, properly issued.

CHAI RPERSON GRI FFI TH:  Thank you,

Feol a.

very nmuch. M.

MR FEQLA: M. Chairman, thank you. For the

record, Phil Feola of Shaw Pittnan on behal f of

Fat her Fl anagan's

Boys Hore. I think just as a way of background, | think the

allegation that the appellants have made in

this case, taken

individually, and collectively and their clains in this nmatter are

W thout nerit.

They're not based on the zoning regulations.

They're not based on existing |aw, save the Mssachusetts case,

whi ch we haven't had a chance to |ook at vyet.

They' re not based

on past precedents of this board, or the Zoning Adm nistrator's
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Ofice. They are, in fact, asking you to rewite the zoning
regulations to include a requirement that before issuing a
building pernit, the Zoning Admnistrator should investigate
what's going on next door froma |and use perspective, |ook at the
use and operations of that perspective use, and treat the property
owner differently because it happens to own the | ot next door.

| think the lawis quite clear. You can't do that.

Only the Zoning Conmission can rewite the zoning regul ations,
and the commission did that in Zoning Order #725, when it created
this category of the youth residential care honme, which is the
subject of this appeal. As we pointed out before, the regul ations
are clear.

In this zone, a youth residential hone for six
foster kids and a fanmily resident supervisor is pernitted as a
matter of right. That's ~ 201.1Nl1 doesn't say as a matter of
right, but only if in separate ownership, or only if there's not
another one next door, or only if there's not enough CBRF
soneplace in the vicinity. Now it says, this use is permtted as
a matter of right in this zone period.

And in Oder 725, the Zoning Conmi ssion explains
why. It goes on to say, we created this category specifically to
elimnate the spacing requirenent and the special exception that
had existed in the regulations before 725. They created this
category as a matter of right, specifically elimnating spacing

and special exception requirenents for what had been required for
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this use.

So you need to look at the evidence before you
before you in this record, as the chair correctly pointed out. So
what is that evidence? You have the witten evidence, witten
statements and the pernits issued by Mchael Johnson, along with a
very thoughtful letter that he wote, explaining why he nade his
decision to the appellants.

You have the testimony of the current Zoning
Admi nistrator, which indicates the issuing of this permt was
correct as a matter of law in his opinion. You have the expert
testinony of Boys Town's two wtnesses, both of whom were
previously acting zoning admnistrators recogni zed by this board
as experts, affirmng not only that M. Johnson followed the |aw
in the issuance of these permts, but he was required, as a natter
of right, to issue these permts.

On the appellant side, his own expert, Kirk Wite,
i ndi cated not once but twice in the record very clearly both tines
that in his opinion the zoning administrator did not violate the
regul ati ons. In fact, you can look at the transcript from
February 5" on Pages 55 and 75 when she says that.

So all zoning experts agree that the zoning
administrator follow the letter of the law and issue the permts.

And notwithstanding that the appellant has the burden here to
show by a preponderance of evidence that the zoning adm nistrator

was at fault in issuing these pernits, and have not provided any
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statutory, regulatory authority to support its position.

There's not one D.C. case. There's not one BZA
ruling, nothing in all the filings except for this Mssachusetts
case. There's no regulation, no precedent, and in fact, in M.
Wiite's own experience, he stated that he was not aware of any
precedent . So their own expert even admitted, after alnost 50
years in this field, and that's on Page 56 of that transcript,
that he doesn't recall any precedent.

So what does it cone down to. The appellants are
making really two allegations in my opinion. One is that these
four homes will be operated together as a facility. W've heard
the definition fromWbster's and therefore they have to be vi ewed
as one CBRF, and that sonehow the Zoning Adnministrator nust take
into account the conprehensive plan when it issues a building
permt.

So let's take themone at a tine, the facility and
management. This is the crux of their argument. You |ook at the
transcript, Pages 82, 91, Page 65 from the Decenber 4" hearing.
This is the crux of their argunent, that this buildings are going
to be operated as a single facility in their words. They' ve
provided no credible evidence to support that allegation. They
provi ded specul ative testimony from people who have no idea how
Boys Town runs its prograns, that they think it's going to be
operated as a single facility.

The only credible evidence you had occurred |ast
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week with the testinmony of Connie Washington, the site director of
Father Flanagan's Boys Home, and her testinony conpleted
discredits this operational theory that this is going to be
operated as a single facility.

She testified that each of the honmes wll be
operated independently of each other. They will be true foster
care homes, where the foster parents are in charge of the
children's health, wel | - bei ng, including their school i ng,
recreation, buying their groceries, preparing their neals, helping
with their schoolwork, insuring that they get to school and church
and activities in a safe, sound way. These will be foster
famlies that run their honmes as single famly youth residential
care homes.

She testified there's no operational reason or
econom es of scale, to use sonmebody's words, to having these hones
next door to each other. She said they could easily operate in
the best quadrants of the city and deliver the same progranmatic
results that Boys Town seeks. And, she testified as a matter of
fact that only in Oraha and Washington, of the alnost 50 homes
that Boys Town runs in this country, have this situation living
next to each other.

So you have four hones that are operating
i ndependently of each other. How can you call it a facility?
They happen to be owned by the sane owner, but that doesn't

matter. W think that the appellant's argunent here fails
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m serably on the operations issue.

In regard to the conprehensive plan, again as
counsel for the appellant said, we're not going to go into the
details in our brief regarding the applicability of the plan, but
it's clearly not as sinple as the appellants have nade it. The
pl an contains al most 600 pages of single spaced text. It would be
a daunting document for any admnistrative review

But nost inportantly, | think when reviewing it,
you have to look at Section 112, and we spent a little tinme on
Section 112 and how you interpret it. Well, 112 specifically when
you read the entirety and not just 112-C3 or whatever that one
was, it says specifically that the conprehensive plan is intended
to be a guide to establish broad policy and goals and that it
shoul d be studied and executed in concert wth others.

It also says that the element in Section 112 says
t he el enent s intentionally overl ap and are soneti nes
contradictory. But nost inportantly, the conprehensive plan, as
stated in the case law by the Court of Appeals, is not self
per pet uati ng. If in fact that section that we |abored over the
| ast couple of days required the Zoning Admnistrator to | ook at
the conprehensive plan before issuing a pernit, the proper and
legal way for that to take effect would be for the Zoning
Conm ssion to adopt a regulation that required it. That's what
t he Papek (phonetic) devel and Park case says.

The Zoning Adnministrator has no authority to
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ef fectuate the conprehensive plan. Now i f the Zoning Conm ssion
did that, then we would be talking about a different case before
you today. In fact, the appellant's own witnesses stated that.
M. Furness who testified admtted that the conprehensive plan
does not, "to the best of ny know edge control it directly. That
is done through zoning and through the licensing process of the
District governnent. The conprehensive plan should provide a
framework in which those things are considered.” That's the
transcript of February 5" at 1:43.

If that testimony is not sufficient, M. Wite had
also agreed with M. Furness that the regulations, the zoning
regul ations not the plan directly control the subject lots. That's
on Page 55 of the transcript.

Not wi t hstanding that we believe the zoning
regul ati ons govern, just to give you a way of exanple, the plan
has a |ot of overlapping, contradictory sections. W' ve heard
appellants say their sections, but the plan also calls for the
creation of additional youth residential care hones to hel p house
foster kids. It encourages the conpliance with the Fair Housing
Act . It encourages many of the goals and policies that | think
this project will fulfill.

And one final thing, it directly says that the land
use element and the land use map, not the ward plans, not any
other elenent, take precedent when evaluating decisions and

bal anci ng the conprehensive plan. And it's an absolute fact that
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the land use elenent and the land use nmap on this property is
consistent with Boys Town's proposed uses. So we believe the
appellant elenent in this matter fails in the matter of |aw

So what do we have left? The appellant's position
essentially is couched in with words like "spirit" and "intent" of
the zoning regul ations. However, as you are well aware, the
Zoning Commission is perfectly capable when it creates a zoning
regulation to specify its intent. For if it wants the Zoning
Admi nistrator to | ook at opener operations, it does so.

['I'l give a couple of exanples. In the zoning
regulations in the old SP zones, that allowed office use for
speci al purposes, but not general office. It allowed offices for
non-profit organizations. It was incunbent upon the zoning
administrator in those cases to determ ne whether or not the user
was a not-for-profit. And correctly, the Zoning Adm nistrator
would require in filing for a building permt or certificate of
occupant, Articles of Incorporation of IRS 501-C3 certification
that these proposed uses were indeed not for profit.

A medical clinic, look at the definition for a
nedical clinic in the zoning regulations. It says a clinic is for
"joint practice of medical or dental professions, has a diagnostic
center with services rendered and established with a common
business office, wthout direct paynent of fees, individual
practitioners, does not include a building in which a separate

i ndi vi dual practice of the above profession is conducted."
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This definition requires the Zoning Adm nistrator
to ook at organizational docunents of such a clinic to determne
whether it is truly a clinic or just a bunch of doctors in an
of fi ce buil di ng.

Fast food restaurants, the definition requires the
Zoning Administrator to look at the percentage of itens that are
packaged and prepared before custonmers place their orders. That
| ooks at the operations of that restaurant before the Zoning
Admi ni strator can nake a determ nation.

Food delivery service, another exanple, where the
Zoning Conmission directs the Zoning Adm nistrator to determ ne
"derives nore than 75 percent of the sales fromdelivery orders.™
Those are specific exanples and there are many nore of
regul ations which the Zoning Conm ssion has asked the Zoning

Admi nistrator to look past the building permt application and

| ook at operations. We'll submt that when the comm ssion wants
the Zoning Admi nistrator to | ook at operations. It states it very
explicitly.

What about | ooking beyond lot lines? \Well, the

sane thing. Wen the commission wants the admnistrator to | ook
beyond lot lines, it does so. Look at the nei ghborhood comerci al
overlays for one exanple. The conmission directs the Zoning
Administrator to not allow nore restaurants within certain |inear
f oot ages. That means not just ny property and M. Etherly

property. That neans the whol e bl ock.
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VWll that's a direct instruction to the Zoning
Admi nistrator to look across lot lines. Wat these two exanpl es
show you is again, when the Zoning Conmi ssion wants the Zoning
Adm nistrator to |ook across lot lines or |ook at operations or

their respective use, it requires it and requires it specifically.

Absent that delineation, there's no reason to
believe that the intent of the zoning regulations is violated here
because the Zoning Administrator in this case |ooked at record
lots, which it has been doing for over 50 years, as it evaluated
bui | ding permt applications.

Back to the facility. Again, it is the crux of the
appellant's argunent. No credible evidence to suggest that these
are going to be run as one big 24-unit building. In fact, all the
evi dence suggests they are not. W already know and counsel can
see that it's not proper for the zoning regulations to regulate
use by property owner, and it's contrary to 50 years of practice
to restrict permts on a specific basis, to not restrict it, and
it's contrary to comon sense.

Put your sel f in the Zoning Admnistrator's
posi tion. I've used this exanple before. There were ot her
townhouses built together on separate record lots with the sane
bui | der held in common ownership, that are being built for rental
purposes, does not turn those townhouses into an apartnent, no

matter how nmuch you want to stretch it.
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If the Zoning Admnistrator can't rely on record
lot lines, what are the bounds then of his or her review of a
permt application? The regs have nany cutoffs based on size
For exanple, an apartnent building, less than 50 units, does not
have a | oadi ng berth requirenent, but an apartnent of greater than
50 units does. It nust provide at |east on 55-foot dock

So using the opponent's logic, if you had one
apartment building built by M. Giffis, and one built by nme next
door to each other, both of 49 units, one of us would have to
provide a | oading dock. It doesn't nmake any sense, and where does
it stop? What is there's a lot, a vacant lot between M. Giffis'
property and ny property? What if there are two vacant |ots? Wat
if it's on the other side of the bl ock?
You have to draw the line soneplace, and the zoning regul ations

for 50 years have drawn lot |ines on the upper |ot lines.

Finally, just in conclusion, | said this case is
very sinmple and | still believe it is very sinple, and the
question that | think you need to ask yourselves and answer is,

did the Zoning Commi ssion when it created this category of youth
residential care hones of |less than six kids in Order 725, require
spacing requirenents or restrict how many youth residential care
honmes can be sited next to each other or restrict the ownership of
those ones that are sited next to each other?

W believe the answer to that question is an

enphatic no, and you should read that Order 725 and find it. W
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said early on in this appeal that this case is not about the Fair
Housing Act, and it is not. It's not because that act was
effectively taken care of by Oder 725. In fact, that's what it
says. That's what the Zoni ng Commi ssion says.

However, we believe if the requirenments of that
order were followed and this board sustains this appeal, | think
the city would be violating the Fair Housing Act, because this
category was specifically created as a matter of right, in order
to bring the zoning regulations into confornance with the Fair
Housi ng Act.

In sunmary, the last sentence is, we just don't
think there's any credible evidence in the record to sustain the
boding that the appellants have, which is to show by a
preponderance of evidence that the Zoning Administrator erred in
this matter, and we respectfully request that the board deny this
appeal . Thank you.

CHAl RPERSON GRIFFI'S:  Thank you, M. Feol a. Ms.
Ferster when you're ready, we can give you your |ast five minutes.
Do you need to take a break to reassenbl e?

M5. FERSTER |'msure a break woul d have hel ped.

CHAI RPERSON GRIFFI'S: If you need five mnutes, 10
m nutes, that's fine. W have business that we can get done.
It's not a waste of our tine and better off if you're better
articulated for these last five mnutes. Ckay, we'll be back then

in 10 mnutes, which will put is to 25 of 3:00.
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(Wher eupon, the above-entitled matter went off the
record.)

CHAI RPERSON GRIFFI'S: So, Ms. Ferster, when you're
ready |l et ne know and we'll continue.

M5. FERSTER Wienever you're ready.

CHAl RPERSON GRI FFI'S: Go ahead.

M5. FERSTER | think | said nost of what | wanted
to say in ny initial opening and closing statement. But |1'd |ike
to take nmaybe one minute to respond to just a couple points that
were nmade by the opposing parties.

| think probably the nost notable point that |
observed fromthe statenents fromthe district and from Boys Town
is what they did not say, and what they did not say is that Boys
Town is operating four separate comunity based residential
facilities. Instead we're still observing and they are very
formally observing the fiction of what the Zoning Adm nistrator
or the distinction | guess you would say, the distinction is not

what this is but what the Zoning Administrator has to treat it as.

So | think that is inportant to point out is, |
don't think Boys Town, | did not hear Boys Town say that this is
not a single facility or that this is four separate CBRFs.
Instead, the question is, is the Zoning Admnistrator required to
treat this as four separate community based residential facilities

without regard to what it is or isn't, because it happens to be
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| ocated on four separate lot lines, four separate |lots of record

The other point that | noted is that it seens that
all the parties are on equal footing in believing that nothing in
the zoning regulations conpels the Zoning Adm nistrator to take
one view or another with respect to the treatnment of severa
adj acent commonly owned lots as a single lot. The regul ations
sinply are silent on that subject, and that our position is
therefore that this is a matter for the Zoning Admnistrator's
discretion, in which there is a nmatter which there is no
precedent .

So the issue, it seens, that's before the board is
two sort of conpeting views of what this project, how this board
needs to view this project. W have Regulation 201 on the one
hand, which the district and Boys Town both believe govern this
project, and if in fact this were a single CBRF for six or fewer
people, it certainly would govern this project. And on the other
hand, you have Section 732.1 of the zoning regulations, and if in
fact, this is a CBRF of nore than 16 people, Section 732.1 would
gover n.

So there's no regulation that provides direct
specific guidance that tells the Zoning Admnistrator which they
need to choose in this case, and that's why we argue that the
Zoning Administrator needs to take its guidance from general
principles of zoning |aw, and fromthe zone plan and conprehensive

plan, all of which say that when you have an institution for a
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| arge nunber of people that |ooks, feels, and snells like a large
institution that would house nore people than the zoning
regul ati ons say should be housed on a single site, it's fenced, it
| ooks like a single facility.

It is a single facility, according to their own
material that the Zoning Administrator should treat it the way it
is regardless of the formalities of recorded lot lines and |'ve
cited the precedent that | think supports that viewpoint.

The only other point that | wanted to specifically
respond to is the conprehensive plan issue because, again, it is
one of those issues again that we're arguing over each other's
heads in this matter. There is no question that if in fact we
were arguing that there is an explicit inconsistency between the
zoni ng regul ati ons and the conp plan, the zoning regul ati ons woul d
govern. The conmp plan said this should be an R1 District but
the zoning regulations say it's G2. It's a G2, and that's what
controls.

That's not what this is about. This is not about
an inconsi stency between the conp plan and the zoning regul ati ons.

This is an area in which there is no specific guidance fromthe
zoning regulations on this topic and it is exactly in that type of
area where this board should take its guidance fromthe conp plan
and from the principles that are inplemented in the zoning
regul ations governing CBRFs that strongly prefer smal |

nei ghborhood based CBRFs that are dispersed throughout the
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comunity, rather than a larger institution.

And then finally, the counsel for the district said
that | was quoting from something that hadn't been filed, and I
just want to give the title and stanp date of their filing that I
was quoting from This is the statenent of the District of
Col unbi a Zoning Administrator in opposition to the introduction of
a report of the Ofice of Planning, and this is dated February
22" and in the second to the |ast paragraph is the statenent that
it is unequivocal that the conp plan nay be used by the zoning
adm nistrator as a guide in rendering decisions. That's the
docunent that | was quoting from

So there's really no dispute. |f you believe that,
in fact, the zoning regulations and the only regulation that's
really been quoted here that would control how you treat a
facility as a single versus four separate facility as 3202.3, if
you believe that that regulation does not conpel the Zoning
Admi nistrator to focus just on what occurs within lots of record,
then there is no clear guidance in the zoning regulations. There
i s no precedent.

| don't think that's a failing of our case here,
the fact that you know this just hasn't happened before and that's
what this board is here to do is to establish sonme of those
princi ples that are going to guide how this type of, what we could
call an invasion of the zoning regulations will be treated in the

future and we think that you should take your guidance from the
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conp plan itself.
CHAI RPERSON GRI FFI'S: Thank you. And let ne just be

clear, you' ve gone over five minutes, but you had two mnutes 39

seconds from the last, so it was a total of 20 mnutes. Ve
appreciate you being wthin that tinme frane. Ckay, that
concluding our closing remarks, let wus reiterate for the

participants of what the board now expects and anticipates in
terns of a schedul e.

Do you have that? Thanks. Ckay, let ne run down
our entire list of things that we had. W had several things of
which two we have received. Ch no, actually not. Ckay. Why
don't we do that, go over the architectural plans, which we have
in. They were supposed to be in today. ne of the other
indications we had was the parties were to provide the brief on
the board's ability to disavow any portion of BZA Oder 165131,
addressing the portions of the order which were stated and we
quoted that in the |ast.

That was in O I'"'mnot sure if we defined when that
was comng in. So that is still out there. W are |ooking for 26
we woul d have done, and then the first of March, we're | ooking for
responses, correct? Gve ne a second on this.

Sorry for that delay, hope | didn't |ose anybody
here. W would like to set this for decision making May 1% 0O
it's not May 1%. The first meeting is May 7", the first neeting

in Muy. W are |ooking for the simultaneous opening briefs, which
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we' ve discussed, and we'll get dates on this. And then what we'll
| ook for is sinultaneous responses. At the sane subm ssion, we'll
have facts and conclusions of law, and then we'll go to My 1%
I"'msorry, let me wite that down. Ckay, May 7

So, let's start pi cki ng dat es for t hose
submi ssi ons. First of all, do any of the participants have
opinions on the first submission, the briefs, how long a period
you need? Two to four hours? Six to eight? Gkay, so what if we
did two weeks on that [ three weeks. | just need an indication
Why don't you cone up

M5. FERSTER Can you just remind nme what the topic
of this brief is going to be?

MR CRIFFIS | think, if I'm not nistaken we're
| eaving kind of open some of the issues, and frankly leaving it
open to what you want to brief. W're also asking several pieces.

One was the past BZA order, and refresh ny nenory of other things
that we specifically asked for to be briefed on this. | think
that was it to ny know edge. Right, the 16531. So what are we
tal ki ng, two weeks, three weeks?

M5. BAILEY: Staff has a suggestion, given the tine
frame that we have a couple of nonths. The first briefs will be
due March 22™ with responses like April 5", and then findings of
fact could be due April 26" It's about a three week kind of
interval between each of those for a May decision. Does that give

everybody enough tine?
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M5. FERSTER Yes.

MR GRIFFIS: Satisfactory, okay. Participants seem
to be satisfied with that. Yes, unless they' re thrown out again.

M5. BAI LEY: Sinmultaneous opening briefs will be due
March 22", Responses are due April 5", with the findings of fact
due April 26 for a May 7'" deci sion.

M5. FERSTER M. Chairman.

MR CGRIFFIS Yes.

M5. FERSTER At our l|ast neeting, we tal ked about
ny responsive brief on the conprehensive plan issue being due on
Friday, and I'd just as soon respond in the opening brief on March
22", unl ess you for some reason wanted ny response earlier.

MR CRIFFIS: No, | think that's fine. W have tinme
for followup. Yes, that's fine. We'Il lunp that in from March
1" to the 22™. Ckay, anything else we're nissing? It can't go
this smooth this afternoon. Ckay, so there we are. | think
that's set. W'll be looking for things on the 22" and we will
proceed fromthere and see all of you perhaps on the 7", in which
case | thank you very much, and we can continue with our next
case.

(Wher eupon, the above-entitled matter went off the
record.)

M5. BAILEY: The next case is 16810 of Jeffrey
Joyner and Lori Trautwine, pursuant to 11 DCVR = 3103.2, for

variances from the ninimum lot dinensions requirenments under
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section 401, l|ot occupancy requirenents under section 403, side
yard requirenments under section 405, court requirenents under
section 406, rear yard requirements under section 404, and the
nonconform ng structure requirements under subsection 2001.3, to
allow an addition to a single-famly dwelling in an R3 District
at prem ses 1324 27" Street, N.W (Square 1236, Lot 818).

I's anyone here testifying that was not previously
sworn in? Anyone testifying who was not?

MR GRIFFIS. Wen we called this case previously,
if you recall, that's what she's tal king about. Yes, so she woul d
have sworn people in for that. So if you want sworn in again, if
you have any question you can get sworn in again. There's no
extra charge for that, so if you have questions you can do that.
If not, we have one person indicating.

(Wtness sworn.)

MR GRIFFIS ay, the board has two prelimnary
i ssues, not necessarily matters. Wen this case was begun, the
Zoni ng Conmi ssion representative was M. Mwy. He was unavail abl e
for this. He will receive the entire case in transcripts to read
and will be, it is anticipated at this point, part of the
del i berations on that. But we have not introduced M. Hannahamto
change players on this. So we will continue that way.

And secondly, | will ask M. Etherly to fill us in.

MR ETHERLY: Thank you very mnuch, M. Chairman.

CGood afternoon, ladies and gentl enen. I did not have the good
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fortune of being sworn in officially in tine to hear the first
portion of this case. I have read the record and would be
prepared to sit and adjudicate on the natters presented, M.
Chai rman. Thank you.

MR GRIFFIS In which case, that is board issues
unless | know of others. Ckay, then why don't we take up any
other prelimnary matters in this case today.

MR GESE M. Chairman, | have a prelimnary
matter.

MR CGRIFFIS: Yes.

MR GESE: Once again, this case is not ripe for
consideration, and | suggest that it be carried over, and there
are two reasons for that. One is that the board does not have the
necessary information to reach an inforned decision on this, and
then the second one is that there are serious procedural
infirmties that are part of this case up until now that need to
be cured to nove forward on it.

On the necessary information item the ownership of
the property is seriously clouded. Al through the record, we
have different applicant's names coming in and out of who the
ownership of this property is. This is not something to be sorted
out the day of the hearing. It's sonmething that | think, as a
party to this, | should at |east know who the owner of the
property is, prior to coming in to the hearing here.

Second, the record doesn't contain boundaries, as
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required by the board's rules. The plot provides a width and a
| ength but no boundari es.

IVB. BAI LEY: M. Chai r man, excuse me for
interrupting.

MR &R FFIS Yes.

M5. BAILEY: The gentleman who is speaking did not
identify hinmself and we need that for the record.

MR GESE I'msorry. |'mBob G ese.

MR GRIFFIS: And you want to give us an address?

MR G ESE Sure, 1101 Connecticut Avenue.

MR GRIFFIS: Is that home or business?

MR G ESE That's business. Do you want a hone

addr ess?

=

GRIFFIS: No, well.
G ESE: Okay, 3811 Garfield Street, 20007. As |
was saying, the plat provides width and length but no boundaries
as required by the rules and the application itself. | can't
determine [ it makes a difference in this case of how the
addition is going to be located and where those boundaries are.
At this tine, it's sone undetermned place on the property and
that's not good enough.

On the procedural flaws [ let ne go back to the
other one also. M. Cell just handed us three docunents here, |
guess a half an hour before this hearing that apparently have sone

significance in his mnd to go to sone major issues in the case.
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But anyway, there appear to be new itens that are popping up every
mnute on this, and | assune the rules are that the applicant has
had their case in place 14 days beforehand on this.

And furthernore on that, on the affidavit of the
posting, | don't nean to be picky, but it cane in late, but nore
to the point on that, it came in on Friday instead of Thursday.
I'm not going to make a big deal out of that. But nore to the
point on this is that the posting here says Lori Trautwine. The
posting itself says application of Jeff Joyner and Lori Trautw ne.

W still can't seemto get this straightened out of who's where
on this thing.

A nore serious procedural flaw on this, the only
BZA 2 on the record is for a special exenption on the eight-foot
addition for a hone owned by Jeff Joyner and Lori Trautwi ne. It
now appears what we're considering is a project 50 percent |onger,
under a different legal standard for a different owner, and the
only simlarity between the two appears to be the address.

W're way off on this. This board has noticed a
hearing for an application. There is no application. This board
has noticed a hearing for an application that doesn't exist. The
public hasn't received adequate notice of this project. Anyone
going to the public file as late as the norning of February 12"
would not have found anything on that record dealing wth
variances, any plan for a 12-foot addition, or any indication of

who the true owner was at this point and, it would seemto be that
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nore notice is needed to the public in dealing with this.
That's all | have to say.
MR CRIFFIS: Ckay, thank you M. @ ese. It seemns

like an awful lot goes back to the ownership of this, that the

posting and several other issues that you just |ooked at. First
of all, did that change in any way your understanding of this
case?

MR d ESE: The ownershi p?

MR GRIFFI'S: The ownership.

MR GESE It does in a sense, because M. Cell has
made a | arge measure out of that a couple owned this property and
they want to have future children. They need nore room | think
it's significant to the case.

MR GRIFFIS: Ckay, is that sonething that you think
you could perhaps bring up in cross-examnation, if that becane
critical to the basis of their case? Let ne also just state, how
many names [] you found out the fact that ownership and Trautw ne
is on the posting, and the Joyner Trautwine application are
different things, and you have that witten, and I'm fully aware
of the details. How nmany nore nanes or variances were there in
the whole mix of differences of |abeling?

MR GESE In the mix of |labeling? At one point, |
guess Joyner was the owner. At another point, Joyner Trautw ne,
and at anot her point Trautwi ne, so | guess we have three.

MR GRIFFIS But it's always Joyner or Trautw ne,
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is that correct?

MR G ESE It's always.

MR CRIFFIS: Wuld that be totally confusing in
terms of what would be needed in terns of being a party in this
case?

MR G ESE Confusing, | wouldn't say confusing, no.
But it's certainly hard O I think it goes to the overall of no
appl i cati on. It's pretty hard to get your arns around something
that keeps slipping away fromyou. To begin with an applicant or
applicants or you know where things m ght be.

MR GRIFFIS Gkay, would that curtail you from

bei

ng a participant and party in this case?

MR G ESE Curtail me from being?

MR GRIFFI'S: Does that throw your whol e possibility
of putting on a strong case in your mnd, that it nmay be Joyner,
it my be Trautwine, it nay be Trautwine, it nay be Joyner, it nay
be Joyner Trautwi ne?

MR GESE No, | can't honestly say it throws out
ny whol e case, but what it does is it goes to the fabric of this
whol e item and the decision part.

MR GRIFFIS: It's part of your own case.

MR G ESE: And the decision makers on this of who
the owners of the property are. | think as | stated in ny letter,
we're really going to the nost basic itens of this case, comng

into the hearing where those are clouded, and |I'm certainly
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interested in hearing everything about this, but | think the day
of is not appropriate.

MR GRFFIS And what I'mtrying to get to is the
basis of frankly how, for our purposes, certainly the owner has to
bring an application.

MR GESE | think it's cumul ative.

MR CRIFFIS: And that's fine, and | think that nmay
go to your case, rather than stopping us from hearing the case,
which is all I"'mtrying to decide right nowis whether to hear it.

MR G ESE Right. | think the conbination of the
owner and the boundaries to ne makes it difficult to argue what's
taki ng pl ace here.

MR GRIFFIS: Ckay, was it not in your subm ssion, |
have it marked. I'm not looking at it yet, but was it not your
subm ssion that stated on the title of the property who the owner
was?

MR G ESE Right.

MR &RFFIS So you clearly knew who the title
hol der of this property was?

MR G ESE | know who the record hol der is, sure.
R FFI S: kay.

G ESE. R ght.

3 % 3

GRIFFIS: And it is one of the names Joyner or

Tr aut Wi ne?

=

G ESE It is one of the nanes.
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MR GRIFFIS kay, let's go to boundaries. You're
saying that the property lines are not adequately evidenced, or
not evidenced at all in the plat.

MR G ESE They're not evidenced at all.

MR GRIFFIS Ckay, it seenms to ne we |ooked at this
al so beforehand. The board is not going to take comments on this,
but 1"'minclined to proceed with this case

| think the exact property lines will be inportant
to this board in its own deliberation, and that conceivably, we
may ask for submission of that information and we can continue
this case if we find out we can't continue to proceed in hearing
testinony, if that is evidence that we just have to see today. |
don't see that as nonunmental enough to stop from just even
begi nning to proceed through this case.

MR GESE | think, M. Chairman, it's very
significant because it goes to whether there are shared walls,
where the lines are, institution of walls.

MR GRIFFIS: Ckay.

MR GESE It goes to many matters that really go
to the heart of this. It would be different if we were locating a

smal | structure on a |arge property, but the structure goes across

MR GRIFFIS: Instead of you and | bantering about
this, can you give ne the cite of the regulations that state that

its part of a submission for an application for the property lines
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to be shown.

MR GQESE | can if you just give me a mnute.

MR CGRIFFIS: Take your tine.

MR GESE It says in your application form it
says boundaries are to be shown, and | can find the rule that you
have that says that the formis to be filled out and conpl eted by
the applicant.

MR GRIFFIS Ckay, does it say boundaries or does
it say property lines? | don't fill out a lot of applications, so
"1l ask.

MR GESE It says O I've got to pull it out here.

| believe it says boundaries. M. Chairman, it says "survey
showi ng t he boundari es and di nensions of the existing buildings."

MR GRIFFIS ay, and is it your understandi ng or
your exact know edge that a plan was actually submitted as part of
the record?

MR G ESE WIIl, it depends on what the record is,
because then | think we go to the second one on this. It was part
of the original BZA 2 that was filled. It was a plat filed by the
applicant or applicants that are here.

MR @R FFIS GCay, and that plat would show the
boundaries, would it not?

MR G ESE No, it shows the dinmensions. It doesn't
show t he boundari es.

MR R FFIS Wat is its dinension?
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MR G ESE It just says that it's 10 feet
9 inches wide, and it is 46 and sone feet long, and then it tells
how | ong the house is. It doesn't say where the 10 foot 9 inches
exi sts.

SECRETARY PRUI TT: M. Gese, what are you reading
fron?

MR GESE |I'm reading from the instructions to
filling out the BZA 2.

SECRETARY PRUI TT: Thank you. Does it have a nunber
on it? Any kind of form nunber?

MR GESE It's #1, excuse ne, #A A4A

MR GRIFFIS ay, 4A, information required to be
submtted at the tinme naking application is for. ItemAis a plat
drawn to scale and certified by a licensed engineer or architect
and D.C. surveyor showing the boundaries and dinensions of the
existing building and the accessory building and plan and
elevation in sufficient detail to clearly illustrate any proposed
building to be erected or altered. And your issue goes to the
first plat drawn to scale and certified. Wuat | have in front of
ne seens to be just that.

MR G SSEN There is a plat certified, but it does
not show boundaries on it. It shows di nmensions.

MR GRIFFIS: Ckay.

MR G SSEN And if you want ne to get further into

it, the detail of this, the inportance of it is we didn't get into
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the last one, because we went off on this variance item But |

can [J

MR R FFIS |I'mjust having trouble finding O

MR G SSEN:. Finding why there aren't boundaries
there?

MR GRIFFIS: No, trying to understand what you're
| ooking for.

MR GSSEN ['d like to know.

MR GRIFFIS: | nean | shouldn't say that.

MR GSSEN. 1'd like to know where the property
line is. This was raised [

MR GRFFISS M issue with this, | think you're
asking nore of a plat plan than is a plat plan.

MR G SSEN | don't know |'ve been shown anot her
submi ssion to this board that had the boundaries on it. You could
tell where the property is.

MR GRIFFIS: And | can show you hundreds of cases
where people even draw even detail on plat plans but that doesn't
go to your issue of why this case should not be heard today, given
the fact you're stating that they did not submt what was actually
required in the application.

MR G SSEN R ght.

MR GRIFFIS: I'mreading what's required in 4A as
submtted and it's conplete. So, if we want to get into, again it

goes to, if we want to get into it as part of your case and
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testinony that there is information that is not clear, that nmay go
to the larger picture of what we're going to get into. But
frankly | can't get into it, unless we proceed with the case.

MR d SSEN I under st and. If anything, I
respectfully disagree with you that the boundaries are there.

MR GRIFFIS kay, let's take the area to of
posti ng. My menmo from staff that | get for all cases indicates
that this was properly posted and the affidavit of posting was
timely filed. Because you brought that up, | did not trust ny own
meno, and had staff go and investigate. The assistant whispered
inm ear that, in fact, it was tinmely filed.

MR GSSEN. | can be off on the day. It was filed
on Friday, and Friday is five days and Friday is five days.

MR GRIFFIS: How are you establishing it was filed
on Friday?

MR G SSEN February 22, 4:09 is the date stanp |
have. 1|s that Friday? Yes, that's the date stanp |'ve got.

M5. BAILEY: M. Chairman, the property was posted
properly. The affidavit was filed on Friday. Five days are
required for the affidavit for the subm ssion of the affidavit in
the Ofice of Zoning. Five days are required, and it was filed
four days. But the property was posted and it was posted on
February 11", and that is the required nunber of days for the sign
to be up.

MR GRIFFIS ay, | see, and that is an inportant
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issue to bring up. One, as | always state when we issues of
posting, the board takes very seriously. The posting, the
physi cal posting of any property, that is unequivocally the nost
i mportant way notices for adjacent neighbors, comunity nei ghbors,
and anyone else interested in that.

O lesser inmport, | would say, is the actual
affidavit that conmes into this posting. W have to have rules and
regul ati ons and dates due. Qherwise, it would be nore chaos than
when we're in control here. So, but the point in fact is that the
date that was properly posted is the nost inportant, and | would
say the only issue | wuld look at in terns of this case and not
hearing the case, that the affidavit cane in a day |late. Again,
just to go through, it was indicating that it was properly posted.

MR G SSEN. M. Chairman, | agree with you and as |
said in the beginning and | agree with Ms. Bailey. 1'mnot saying
the case shouldn't be heard, but the reason | raised it is [

MR GRIFFIS: kay.

MR G SSEN [ different name on the affidavit than
is on the posting.

MR GRIFFIS. R ght.

MR G SSEN That's, | think, more of an indicator
of the, you know, that the posting was 30 days ago and then the
hearing and we're still changi ng nanes.

MR GRIFFIS: And the nane of the posting is?

MR d SSEN Jeff Trautwi ne 0]
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MR CGRIFFI'S: The name on the affidavit.

M5. GSSEN:. I'm sorry, Jeff Joyner and Lori
Tr aut wi ne. The affidavit says in re: Lori Trautwine as the
appl i cant narne.

MR GRIFFIS Gay, we're still talking about the
same two names?

MR G SSEN:  Yes.

MR &RFFIS Al right, and I was witing fast,
trying to wite everything down that you were saying. Any other
i ssues that go to that ownership, boundaries, posting?

MR GESE | was going to say this is cumulative.
There are a nyriad of issues of forms being filled out properly,
of you know, that end. And |I'mnot going to waste your tine here,
but it's cumulative. |If you |look at the record, and the record is
full of either, you know, things that don't jibe. There are
i nconsi stencies in the record. But | think nore inmportantly I'd
nove to the broader procedural issue of the application itself.

MR GRIFFIS Gkay, and you also brought up an
issue of M. Cell handing you things today. W'l have to see
what those are. They will obviously be submtted unless it's
personal correspondence or other business between you two. I
woul d inagine once we see it, it goes directly to his testinony
today, which is not uncomon, and in fact, expected by this board
in witten submissions. W'Il see what it is and then we can

determ ne at that point.
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May | nake this renmark, that if it in fact is
perhaps either witten testinony or issues that are bei ng brought
up as part of their testinmony, and he's handing it to you now |
woul d say that's a very friendly gesture. Otentines there aren't
enough copies nade for parties in opposition, so we take time to
nake copies. So that being said, we'll determine what it is.

Board menbers, maybe conment on the issues at hand.
W have several, | would say notions, to continue this case.

MEMBER LEVY: M. Chair, | don't see any issues that
will present a justification for continuing the case at this
point. | think we should go forward.

MR GR FFIS: Ckay.

VI CE CHAl RPERSON RENSHAW M. Chai r man.

MR CRIFFIS: Yes.

VI CE CHAI RPERSON RENSHAW Just to add that M.
G ese's concern about the inconsistencies in the application, |
woul d hope that during M. Gese's presentation to the board,
these further inconsistencies would be pointed out in your
testinony, and matched to any exhibits that may have been
presented or mght be presented, so that you can further bolster
your case that there are inconsistencies in this application.

MR GRIFFIS Very good. Yes, | think that would
absolutely be inportant, and hopefully | was direct in saying, |
think a lot of things you're bringing up nay go to your own case

or in terms of the critical nature of the applicant's case. So
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let us do keep that in nind. It appears to be the consensus of
the board that we nove ahead with this, and so | would [J

MR G ESE M. Chairman are you separating out the
i ssue of there not being an application on this case?

CHAI RPERSON GRIFFI'S: Not being an application in
terns of variance?

MR G ESE. There is no application on this case at
this point. There's no application for a variance at this point.
If there is one, then there wasn't notice of that application.

SECRETARY PRU TT: Actually, if you may renenber, at
the January neeting, this case was anmended, so the office on
January 6'", we noticed everybody.

MR G ESE Right.

SECRETARY PRU TT: For an application and it's
Exhibit 0 in fact, it starts with Exhibit 37 through | believe 34,
and then also was re-noticed of this application now for a
variance. So it was re-noticed, and we don't require applicant to
actual ly physically fill out a new application all together.

CHAI RPERSON GRIFFI'S: Ckay, yes and that is very
cl ear. The last we obviously changed, |ooking at when the case
was noving forward from special exception to variance because of
the side yard, it went to |ot occupancy. But we also, and let mne
be clear on what you are asking for in terns of application.
You' re asking for [J

MR GESE Wll, first of all if there is an

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

126

application, and what that application is. |If the application is
M. Cell's subm ssion, which he said this was an application, then
it's not on the BZA 2. It's a new application.

There was notice that went out that said
application for a variance, and anyone who cane in there after
that notice, anybody who canme in on January 16, January 20",
January 29" and went to the file, they would not be able to find
an application for a variance anywhere. They wouldn't be able to
find anything in the file dealing with a variance anywhere.

CHAI RPERSON CGRI FFI' S: kay, because | have Exhibit
40 in the case fromM. Cell, February 12, 2002.

MR G ESE Exactly.

CHAI RPERSON  GRIFFI S: Is the date of t he
appl i cation.

MR G ESE That is the application.

SECRETARY PRU TT: So you have Exhibits 36 to 34,
dated January 10", which state that this is an application for a
variance of a hearing notice.

MR GESE |If that's the application. If that's
the start of a new process and that's the application, then where
are the nmaterials that go wth that application that are
att endant ?

SECRETARY PRU TT: It was anended process.

MR GESE Wll, perhaps we should ask M. Cell

what he intended when he filed it. That woul d probably be the
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best .

CHAIRPERSON GRIFFIS: | will take comrents on all
your notions, but what | want to get to the bottom of where we are
with your notion before we hear from him

MR GESE M. Cell said this is an amendnent. |
nean, he didn't say it was an anendnent. He said this is an
application and we have three of those in the file. W have a BZA
2. W have a Decenber 19" filing, which says this is an
application that was defective but we didn't get to that at the
| ast hearing, because we noved on on the variance. Then we have a
February 12" filing that says this is an application. You know,
where does this begin, where does it end, what's part of the
application? Wiat isn't part of the application? Were's the BZA
2 for any of these?

SECRETARY PRUITT: The filing that | believe, M.
G ese, you stated was Decenber, |ike?

MR G ESE: 19",

SECRETARY PRU TT: 19", that was the pre-hearing
subm ssion. It was incorrectly titled, but the applicant 14 days
prior to the hearing is supposed to put in a pre-hearing
subm ssion. That was what M. Cell submitted but he subnmitted it
titled as an application.

MR G ESE And then he did the sane thing again.

SECRETARY PRU TT: And that was also raised at the

hearing on January 2",
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MR GESE: He did the same thing on the 12", so |
guess M. Cell hasn't been in this practice. He's a regqular
practitioner with this. | think he knows the difference between
an application and an anendnent .

CHAI RPERSON GRI FFI'S; Ckay, | think what we need to
do is understand what is issue for you, M. Gese, and then we'll

let M. Cell speak. Qoviously | don't process the application,

so.

MR G ESE No. You know, |'msorry to raise these
matters.

CHAI RPERSON GRIFFI' S: 1t's okay.

MR G ESE | just need to know what's the begi nning
and end and what's part of the record and what isn't. What we

have, whether it was tinely filed and where we are with this.

SECRETARY PRU TT: kay, the board anended this
application.

MR G ESE Correct.

SECRETARY PRU TT: At the January hearing, at which
tine we noticed people, and we don't normally [ we don't
technically have to do so. W don't actually have to mail out.
If we announce it at the hearing, that is proper notice.

MR G ESE R ght.

SECRETARY PRU TT: However, we chose to go the extra
step and re-notice people through the nail also. Fourteen days

prior to the hearing [J
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CHAIRPERSON GRIFFIS: Ch, |'m sorry. The re-
noti ci ng happened on January 10", correct?

SECRETARY PRUI TT: Correct, and the hearing was on
the 2™ so, it happened on the 10". Fourteen days prior to the
hearing, the applicant is supposed to submt a pre-hearing
subm ssion; however, the applicant has a right to submt
information into the record up to and including at the hearing.

MR G ESE Right.

SECRETARY PRUITT: So information is coming in all
the tine. It does not cease at one point in tine.

MR G ESE Right.

SECRETARY PRU TT: Seven days before the hearing
there's an ANC report required, as well as an CP report, and
that's basically the nmajor [] those are the major nilestones, and
the updated posting was tinely. It was posted on the 11th.

CHAI RPERSON GRIFFI'S: And M. Cell had a subnission
that was received on the 12".

SECRETARY PRU TT: Yes.

CHAIRPERSON GRIFFIS: Wich is actually his pre-
heari ng subm ssi on, which was | abel ed application.

SECRETARY PRUI TT: Correct.

CHAI RPERSON CGRIFFI'S: And that's the only thing of
technical detail that nmay be wong, correct?

SECRETARY PRUI TT: Correct.

CHAI RPERSON GRI FFI'S: Do you agree with that?
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MR GESE WIlI, that sounds fine. If it's an
amendnment to an application though, 1'd like to know what it's
amendi ng. W have a long record here. Wat is part of the new
section.

CHAI RPERSON GRIFFIS: Let ne clarify that. Wen M.
Pruitt indicated that it was an anmended application.

MR GESE R ght.

CHAI RPERSON GRIFFI'S: It was anmended by this board,
because when we started the proceedings in the special exception,
it became clear that the applicant had put together [ the entire
case file had cone before this board. Actually it needed to cone
as a variance, so we anended the application, and as M. Pruitt
adequately stated, we've set a new date for that.

That is all the public notice we need to; however,
this office did go to extra length and re-notified the adjacent
nei ghbors within the 200 di stance boundary. You being a party to
the case were also here and knew of it, but you also should have
been subnitted information by M. Cell, | believe. In any case,
it's very clear to nme that although it is not a clean new
application, the history and why we're here and why it's a
variance nowis clear. Is it clear to you?

MR GESE It's not, because if we want to O | can
always go by what M. Cell calls it. |If we're going to call it an
anendnent for now

CHAIRPERSON GRIFFIS: No, you can go to what

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

131

happened in the previous hearing al so.

MR GdESE Wat happened in the previous hearing,
ny recollection was, is the applicants were given a choice of
whet her they want to continue with the special exception item or
whet her they wanted to reapply for a variance in the matter, and
they decided they would like to reapply in the matter doing that.
That's ny understandi ng of what occurred.

If we're talking about what's been |abeled, what
was | abel ed and submitted as an application as an anendnent to the
application, then we're into a different set of issues on whether
you can go to something that's a special exception for eight feet
and with two different owners into sonething that is 12 feet, a
different | egal standard, and a different owner.

| don't think under that scenario, | don't think
that the notice is sufficient to the public. Certainly within the
inner circle here have sone idea what's going on with this, and |
certainly don't attest here that | don't have sone idea. But I'll
tell you, I'mvery confused about what is part of this application
and what is not part of it. |Is the plat part of it that's part of
the original BZA? |s the second application part of this? |Is the
(11 don't know where this begins and you know, where this ends on
here. And M. Cell is [ he's a very skillful advocate.

CHAI RPERSON GRIFFI'S: W don't need to describe M.
Cell. He's right here.

SECRETARY PRU TT: M. Chairnman, | just counted. It
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was a 40-day notice when we renail ed.

CHAI RPERSON GRIFFIS: Right, well | think we 1 the
key piece that you went to is that there wasn't proper public
notice. Now, public notice first of all of all the issues, if I'm
not [ well, I'Il read the sign. It seens to ne that adequate
public notice was given by the posting. The relief sought was
adequately illustrated, and the file, the case file that would
have been avail able to anybody that wanted to cone down here woul d
have shown what was now up for variance

MR GESE It says in here on the posting and on

the letters that went out, it says there's an application for
vari ance. I f sonebody came down here |ooking for an application
for a variance, they wouldn't find anything until February 12",

late in the afternoon. Excuse ne, midday.

If they wanted to look in that file and they wanted
to find some idea of a plan of what the variance was, if they
wanted to find a description of the variance, if they wanted to
find a BZA 2 that described variances, if they wanted to find

anything along that line, it would not exist in the file during

that period. M. Chairman, | don't feel 1| feel constrained.
CHAI RPERSON &R FFI S: M. Cell, do you have
anything to say? You don't have to. I'm giving you the

opportunity here.
MR CELL: Maybe just a couple of things.

CHAI RPERSON GRI FFI S: Ckay.
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MR GELL: | won't touch all the points. | think
the board has adequately dealt with many of them But | will say
as far as the material in the files, an application was filed
before | got into the case. That application was anended by the
board and we subsequently two weeks before this hearing, found a
pre-hearing statenent. It's labeled clearly as a pre-hearing
statenent. W incorrectly said sonmething about an application in
the letter to you, but that did not appear anywhere on the
statenent itself. In fact, the statement starts, "this is a
statenent of explanation of reasons supporting the application of
Lori Trautw ne."

CHAI RPERSON GRI FFI'S: Ckay, and that's the February
11, 2002.

MR GELL: February 12"

CHAI RPERSON (RIFFI'S: R ght. It was received by
your date on the 11"

MR GELL: It was delivered on the 12". It wasn't
here in the nmorning. It doesn't have to be and | regret anybody
who canme down in the nmorning before | submtted it and didn't get
a copy of it or didn't see it.

CHAl RPERSON GRI FFI S: Ckay.

MR CELL: As far as the size of the property, M.
G ese has known from the date of the ANC neeting that we are
asking for 12 feet, and that also is in our amended pre-hearing

statenent. It is also in the plans, which were submtted property
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at that tinme, so that anybody woul d have had an opportunity to see
it clearly. The variances were listed in the next notice. People
woul d know that they were variances. | don't really have to go
into all that. But all of this has been known.

As far as the boundaries are concerned, we submt
it when we're supposed to and everything else has to be done
afterwards just before construction when we actually get a survey
of the property done which, of course, we're going to do to make
sure we don't build on sonebody el se's property.

Finally, since | explained all this to M. dese
['mreally sorry he brought it up. The statenent you have before
you about Lori Trautwi ne being the owner of the property is true.

The fact that she is going forward by herself is also true
Unfortunately, M. Joyner is not in the picture anynore, and is
not part of this, was never an owner of the property. | was not
aware of this prior to this all comng about, but they were in
fact a couple at the time and it seened reasonable to have them
submit this together

CHAI RPERSON GRI FFI S Ckay.

MR GELL: And I'mreally sorry he had to get into
it. It wasn't necessary.

CHAI RPERSON (RI FFI S: Ckay, this is what I
understand and for technical specificity, M. Cell, we're just
going to ask you to submit a new form a new self certification

formand we're ready to proceed on this case.
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CHAl RPERSON (RI FFI' S Yes.

MR JOHINSON: May | bring up very briefly O

135

CHAI RPERSON (RIFFI'S: Yes, do you want to give me

your nanme and address.
MR JOHNSON: It's Vernon Johnson, and |'m co

for Doctor and Ms. Joyner. M address is 1120 20" Street,

unsel

N. W

The question | have deals with the fact that we abbreviated the

proceeding the last time we were in front of the board and
were three wtnesses who testified. There was M. Joyner,
Pul si fer (phonetic) the chai rman of ANG 2E and then there wa

Zapat ka.

there

M.

s M.

Both parties had full opportunity to question M.

Pul sifer. No one had the opportunity to cross-examne M.

Zapatka, but | know he's here and we'll have that opport
t oday. So | certainly don't have a problem with his test
remai ni ng part of the record.

The concern | have is M. Joyner testified.
agreed not to cross himin the interest of trying to get

Pul sifer on and out of there, so we never did have the opport

unity

i mony

Ve
M.

unity

to cross him and | think it would be inappropriate to allow his

testinony to remain in the record under those circunstances,
we are entitled under the statute today.
CHAIRPERSON GRIFFIS: Right, M. Cell, do you

any objection to that?
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MR CELL: No, | don't. | think that's a reasonable
obj ecti on.

CHAI RPERSON CRIFFI'S: kay. Wuld you restate that
wi tness' nane for me pl ease?

MR JOHNSON: That was Jeffrey Joyner, J-OY-NE-R

CHAI RPERSON GRIFFI'S: | thought you neant soneone
el se, okay. So we will strike M. Joyner's testinony regarding
this case in the beginning. Ckay. Anything else?

MR CELL: That's it.

CHAl RPERSON ORI FFI'S:  Fabul ous. Then gentl emnen,
['I'l ask you to step back M. Cell. You can start your statemnent.

MR CGELL: Thank you, M. Chairnan. W' re back
before you with essentially the sane project we had before. There
were some mnor differences, actually the only differences that
hit us now, 12 foot project instead [] are you going to stay here,
M. G ese?

MR G ESE. Excuse ne?

MR GELL: Are you going to continue to sit here?

CHAI RPERSON (R FFI'S:  Yes, actually why don't you
sit back at the other table.

MR CGELL: Thank you, M. Chairman. It is now a 12-
foot project, which it had been at a much earlier tinme prior to
our talking with M. Gese and on the assunption or on the belief
that he would not interpose objections. W, in fact, agreed with

himto nmove the realign back a foot and a half approxinately to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

137

the 10'3" and as you know, that was not the case.

He, in fact, did object quite strenuously and wll
continue to do so and we see no reason at this point to have it at
10'3". W think 12 feet is the actual mninmum for a project of
this size. The roons are going to be very snall anyway, as M.
Zapatka is going to explain to you.

I'm not going to go into anything lengthy at this
point. I would like to make a few comments after the two w tnesses
have spoken, except to nake the assunption and to have it
confirmed that the previous testinony and docunments that have been
submtted, with the exception of Jeff Joyner's statenents are all
part of the record and will be considered by the board.

CHAI RPERSON GRIFFI'S: Ckay, vyou're asking for a
conment on that?

MR GELL: Am || right in assuning that that is the
case?

CHAI RPERSON GRIFFIS: My base assunption is yes,
that is the case. There are obviously several things that won't
be relevant and rather than go through it striking documents and
exhibits, | think they just remain in. Anyone have comment on
that? M. Sansone, do you have any problemw th that?

M5. SANSONE: No, M. Chairnman.

CHAl RPERSON (RI FFI S: Ckay, good.

MR GELL: Thank you very nuch then. W will start.

Christian Zapatka who has been recognized by this board as an
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expert witness, is going to lay out the project as it exists now
Thank you.

MR ZAPATKA: Yes, 1'd like to first refamliarize
the board with the context of the project at hand, and then go
through the drawings to refamliarize everyone with the plan and
then add a few renmarks. So, this scale nodel, which of course is
a nodel . The drawi ng have the accurate dinmensions, the nodel
doesn' t.

CHAI RPERSON GRIFFI'S: And forgive ne, but | have the
probl em of interrupting constantly.

MR ZAPATKA: No probl em

CHAI RPERSON GRIFFI'S: But quick question. This is
the nodel we saw last time, isn't it?

MR ZAPATKA Right.

CHAI RPERSON GRIFFIS: Now that 1'm seeing it again
and ny issue is whether we could get photographs of that just for
the case file.

MR ZAPATKA: Certainly.

CHAl RPERSON (RI FFI'S: You know, even Pol aroid shots
that can be copi ed woul d be great.

MR ZAPATKA: W can do that and I1'd like to
enphasi ze again that while it is built at one-quarter inch scale
draw ngs, nunbers are always the definitive dinensions to foll ow

CHAI RPERSON GRIFFI'S: So this is diagrammati c.

MR ZAPATKA: The accurate docunents are the
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drawi ngs, not the nodel but it's close enough for work. Agai n,
this is 1324 27" Street. It's the end unit of a row of houses
built in the 19" Century, measuring less than 11 feet w de each
and approximately 26 feet in depth. Two houses were conbined at
one end. Another house inmediately adjacent, the property owned
by the Gese famly, has an addition on it as well, and the one at
the corner is the one we're looking at with the proposed addition
to match the depth of the neighboring addition, the G ese
property.

These houses are 18 feet high and perpendicular to
them on Dunbarton (phonetic) are a series of houses that are three
stories high and 28 feet high. So again, 18 feet, 28 feet. And |
want to show you []

CHAl RPERSON GRI FFI'S: Just for clarification.

MR ZAPATKA: Yes.

CHAI RPERSON GRI FFI'S: | understand the rel ationship,
so we're tal king about a 10 foot difference?

MR ZAPATKA: Right.

CHAI RPERSON CRIFFI'S: That's from what? Wat are
you neasuring to, the top of the roof line on each of then?

MR ZAPATKA: Yes, the top of the roof line for
each, 2810

CHAl RPERSON GRIFFIS: But the conparison of the
di fference between the two not the exact dinmensions.

MR ZAPATKA: Correct. These are three-story
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houses, two-story houses. And then again, a photograph show ng
the existing conditions when | first started working on the
project. You can see there's a very large tree, a weed tree that
had been growing in the back of the house very close to its
foundations for quite some tine.

I know that the Joyners at 2704 Dunbarton were
quite concerned about it and mentioned it to me when | first net
them and the tree was renoved in the sumrer and it's a welcone

change | know in the neighborhood to not have this giant weed tree

t here.

CHAI RPERSON GRI FFI S: Ckay, two things.

MR ZAPATKA: Yes.

CHAI RPERSON GRIFFI'S: One, you're going to submt
that, correct, that nontage photograph? |Is that already done?

Yes, that's what | [

MR ZAPATKA: That is in the record, yes.

CHAI RPERSON GRIFFI'S: Al right, and you just stated
that that tree which you previously talked about, you just

mentioned now, is gone over the sunmer?

MR ZAPATKA: Yes, it was renoved. Ri ght. I'm
going through nmaterial | went through last tine to refamliarize
everyone. Here's a view again of the back of the Trautw ne

property and you can see on the left the house, white brick with
the peeling paint, sort of white brick. That's the Joyner house,

and the |ower photograph shows sinilar. It's just to give
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everyone the context.

CHAIRPERSON GRIFFIS: And that's a nontage that's
actual Iy continuous?

MR ZAPATKA Right.

CHAIRPERSON GRIFFIS: W're seeing a perspective
phot ograph fromthe property?

MR ZAPATKA: Right, this is the back of the 27"
Street houses, and then the back of the Dunbarton houses.

CHAI RPERSON GRIFFI'S: Ckay, is clear board nenbers?

MR ZAPATKA: Yes, okay. I'm going to take you
through the draw ngs. Ch very quickly, this is sonmething, a
drawi ng that was not submitted but | found from the Decenber 4"

set of drawings for the ANC, which shows that relationship again
between the two-story houses and the three-story houses, just for
clarification on the relative height between the Dunbarton houses
and the 27" Street houses, and | can make copies and subnit them
t 0o.

CHAI RPERSON GRI FFI S: Ckay, yes we'll need that.

MR ZAPATKA: Ckay so |I'm going to go through the
drawi ngs and then back through the photographs and a couple of
comrents. So this is the February 11 set that you' ve received but
just in a larger form there, showing again the footprint of the
proposed addition to the house at 1324 27", and this time 12 feet

back, rather than 10'3". And 1'd like to remind the board that
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the 12 foot, this footprint is what had been excepted at the
Decenber 4" ANC neeting and approved, 12-foot rear addition.

As well, and I'Il bring this up now and refer to it
again, in the Decenber 4" drawings that were approved, there are
also side windows on the projecting L, so those were approved
Decenber 4" by the ANC. This again the February 11" draw ngs
whi ch you have, showing the roof plan with the proposed addition
projecting 12 feet. The first three feet, the full width of the
property, then stepping back by three feet in order to acconmbdate
the Joyner's request for the addition not being right on their
property line.

And in the plans, the first floor, there's a

kitchen added. The interior dinensions are six and a half by 11'4"

and the upstairs is the same, a bedroom | don't have the big one
her e. It's in your snall package, but the second floor bedroom
that's added, it's barely reasonable to call it a bedroom It's

six and a half, 6'5" by 11'4", very snall extra room This is not
a project to introduce a nulti-bedroom house to the nei ghborhood.
And then finally, a utility cellar below the space
of the addition, and this is for the nechanical equipnent, washer
and dryer, hot water heater, furnace and so on, and it has no
wi ndows and it's approached solely by an exterior door, froma set
of exterior stairs, and this is done in order to take that
nechani cal equi pnent out of the first floor and put it in a

utility cellar below so there's nore roomagain, roomupstairs.
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Keep in mnd again the interior of this house is

only 10" wide, so it's quite narrow. Any kind of provision for

elimnating bulky nechanical equipment would b

e welconed, so

that's the reason for the utility cellar, and I wll bring up at

this point as well, because | know the neighbors owning these

houses are, of course, concerned about struct

qguesti ons.

ural foundation

Ms. Trautwine and | nmet with Dr.Joyner and his wife

and a contractor that nmay build the project or

woul d build the

project if we were to do it, and we reviewed this question of an

exterior stair alongside the property of the Joyners, and indeed

currently the back of the Joyner property has a

built upon a low brick wall. That brick wall is

st ockade fence

just one row of

brick. So in digging below on the side for the exterior stairs,

we would need to reinforce that nei ghboring wall

and we had this

di scussion with a possible contractor of Dr. Joyner and his wife.

It was stated at the time that indeed that woul d be

necessary to reinforce the wall with an 8" thick wall wth proper

footings and so forth. So and the owner would b

that. So that's one issue related to that side of

ear the cost of

t he house.

On the other side, again we're showing a nine-inch

gap again only following the plat plan given of
taking it from the exterior corner. This is al
right now before having an actual survey nade,

pl an; and of course, any change in information will
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But in terms of structural issues between these two
additions, certainly in digging below the utility cellar under
this proposed addition, we would have a structural engineer plan
an underpi nning for the neighboring house so as not to hurt the
foundations of the neighboring addition. Also if this gap is to
remain that nine-inch gap, that is sonmething that can easily be
covered by roofing that continues across to the nei ghboring house,
and then flashing details and so on can be introduced.

This is a situation that |'ve seen in a house we
just finished working on, where for about, | guess it nust have
been 60 years, since 39, there had been a gap covered wth
roofing, and then on the face with plywood and then there was gaps
init tolet air circulate and | actually took photographs of that
inside when that was going on, and it was perfectly dry. The
original clapboard of the original house was still intact,
unpai nted, and perfectly dry.

I'm bringing up these two points because | want to
assure the owners of these neighboring houses that we'll do
everything we can to make sure that everything is structurally
correct and appropriate for the site. | also want to enphasize
quite, quite clearly that again this is a schematic set of
drawi ngs being submtted at the concept stage only for a zoning
variance, as well as for concept approval fromthe A d Georgetown
Boar d.

The next step, if we are to proceed, would be to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

145

submt to the OAd Georgetown Board working drawings for their
review, and |'ve done this a nunmber of tinmes, and it's an
extremely closely watched process where eery detail has to be
addressed; structural, drainage, material, and so on. So | want
to assure again the Joyners and the Ceises that this is at a
schematic |evel. This is where we are in the process for
obtaining zoning variance and concept approval from the dd
Ceor get own Boar d.

When, if indeed we get to the point of construction
docunents, all of those have to go before the A d Georgetown Board
in a very rigorous approval process.

CHAIRPERSON GRIFFIS: |Is there a reason why you
didn't go to the Ad CGeorgetown Board first?

MR ZAPATKA: W did. W subnitted the initial
concept to the A d Georgetown Board in June. They verbally stated
that they had no objection the concept of the project, to nake an
addition to this house. They then, after going to the ANC and the
ANC expressing sone reservations, the dd Ceorgetown Board asked
that we get a reaction fromthe Board of Zoning Adjustment before
they could wite any.

CHAl RPERSON GRI FFI'S: Wio said that?

MR ZAPATKA: The A d Georgetown Board. They asked
that the Board of Zoning Adjustnent make their response to this
before they could give a witten response to the concept. But

again, they verbally approved the concept in the first go-round
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CHAIRPERSON GRIFFIS: Well, just to be c
obvi ously we get [}

MR ZAPATKA: Right, and that was the full
addi ti on.

CHAI RPERSON GRI FFI' S: Ri ght .

MR ZAPATKA: Coi ng back 10 feet.

CHAI RPERSON GRI FFI'S: Okay. Either way, ny que
goes to this. You know, there's not specific requirenents.
have our submissions, but nost ofte we look for even p
submtted drawings in terms of BZA review Now that obvious

on much larger projects and they are a little bit different.

146

| ear,

w dt h

stion
Ve
ermt

ly is

But just to be clear to the applicant so that we

know, and I"'msure M. Cell is well aware, anything we approve now
will be very specific. It's not schematic in its stage of
drawing. It will be 1 if we deny it, then it's not an issue. |If
it's approved, it will be, depending on the issue, to the square

i nch or inch though.

MR ZAPATKA: Right, let nme clarify. When |
schematic, | nean not construction docunents, the initial de
O course, all of the dinensions would be accurate. Wen |
to the structural or the construction docunments, the wo
dr awi ngs, that's where we're looking at wall sect
foundati ons, underpinning, draining and so on.

CHAl RPERSON GRI FFI'S: Yes, okay.
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MR ZAPATKA: And then finally, right again it's a
558 square foot house. W're proposing to add 204 square feet,
and | also at an earlier stage of the process, | had ny structural
engi neer visit the site, who determned that the rear inside walls

were in questionable condition, and indeed []

MR JOHINSON: |I'm sorry, | need to object at this
poi nt . He's talking about what sonmebody else said, which is
hearsay, plus he was accepted as an expert for the limted

purpose, as | understood it, of explaining the design, not talking
about structural engineering issues.

MR ZAPATKA: | think this actually refers to the
desi gn of the project.

CHAIRPERSON GRIFFIS: Well, let's be clear. Fi rst
of all, an approved expert witness in design doesn't preclude the
fact that he can speak of the structure and possibly the
structural problens. He can't give us an analysis of the
structural or the renedies for it. But what he's doing, what |'ve
heard so far is outlining sone of the issues. And then, where are
you going with this?

MR G ESE M. Chairman.

CHAI RPERSON CGRI FFI S Yes.

MR G ESE | need to object also

CHAl RPERSON GRI FFI S: Ckay.

MR G ESE He's going to docunents that were given

to us today. | think as we stay here by the rules, they've had
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t hese docunents for a long tine.

CHAIRPERSON GRIFFIS: Are vyou looking at this

docunent ?

MR G ESE Right.

CHAI RPERSON GRI FFI'S: EMC 2, Inc.

MR ZAPATKA: That's ny structural engineer.

CHAI RPERSON CGRIFFIS: | don't see any reason why
they couldn't bring this up today and submt it today. |Is there

any reason why that can't happen?

MR G ESE This all goes to the cunulative item of
this. I[t's not one docunent. It's several docunents that, at
| east according to the rules anyway, that the applicants are
supposed to have their itens in.

CHAI RPERSON GRI FFI S Ckay.

MR QG ESE If the hearing is ended and they want to
submt sonething, then the parties should have an opportunity to
comment on those and have time to reflect on them

CHAI RPERSON GRIFFI'S: And frankly, the board woul d
need time too; however, at a lot of cases, freshly contested
cases, testinony in cases are devel oped, even at the last mnute.
| don't see any problem I would rather err on the side of
getting all the information than not getting it. And so, let ne
just review this. Is there an objection to this letter being
submtted to the file?

MR G ESE The objection is a general objection.
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That letter does not have to be a conplex docunent, but they've
submtted cost figures which are very conplex, which none of us
could absorb in 20 m nutes.

MR JOHNSON: May | be heard briefly. My issue is
not with the fact that this was presented today and | understand
that does happen. But ny issue really is it is, as | see it, an
essential part of the applicant's claim that there is a unique
problem that she's dealing with that justifies these five
variances that the rear of the structure is about to collapse, and
we've got sone question about whether that is the case, and |
don't think coming in with a letter from a structural, from
soneone who may be a structural engineer is enough to neet the
bur den. I mean there should be live testinony from a w tness
who's going to say that, that we can cross-exam ne

So ny objection is a hearsay objection, not an
objection on the lack of notice. This recently has cone up as
part of the applicant's plan that there's a suggestion that the
rear wall is wunstable, and | think we should be allowd to

challenge that if that is presented in the form of conpetent

evi dence.

MR ZAPATKA: May | respond to that?

CHAl RPERSON GRIFFI'S: No, not right yet. Ckay, M.
Zapat ka

MR ZAPATKA: Just to clarify this whol e busi ness of
the structural, in this nmany stepped process, at one point we had
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presented a schene to both the ANC []

CHAI RPERSON GRIFFI'S: Wit a second. That's goi ng
beyond the notion that's in front of us right now

MR ZAPATKA: | was just trying to give the
background of how we got to this.

CHAI RPERSON GRI FFI' S: Ri ght .

MR CGELL: M. Chairman, | think what M. Zapatka is
trying to indicate is that this document is not a new docunent.
Although it is just now being submtted to the BZA, it was in fact
submtted to the Add Ceorgetown Board, and we thought that Doctor
Joyner also had a copy of it, although he said earlier that he had
not seen it before. But it has been around, and it was our
m stake that we didn't put it into the record earlier.

CHAI RPERSON GRI FFI S Ckay.

MR CGELL: It is a document that's been around, and
the issue has been stated many, nany tines and has never really
been objected to. | thought we really ought to have the original
docunent though just in case there was a question later on.

MR JOHNSON: | think we have objected to that and
also, | would point out, this is an Cctober 15, 2001 letter. W
were actually in fromof the QIB on Cctober 4", which is the |ast
time the QIB considered and rejected one of the proposals that was
being offered, so this is after that.

CHAIRPERSON GRIFFIS: Yes, but correct ne if I'm

wong, your motion is that there isn't sufficient documentation
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for you, basically you would like a witness here to cross-exam ne
on the structural integrity of the back wall and you're indicating
that this letter is not sufficient and you've alluded to the fact
that this nmay not be a structural engineer that wote this letter.
That can happen in cross-examnation of the parties here today,
can it not?

MR JOHNSON No, | don't see how it can because
there's nobody here who can testify with the expertise of a
structural engineer.

CHAIRPERSON GRIFFIS: My point is you can cross-
exam ne the participants that are here today to establish whether
this has sufficient docunentation for us to consider the case of a
structural integrity of the rear wall.

MR JOAINSON | don't see how that's the case,
because they're offering the opinion of this person who's not here
that the wall is unstable.

CHAI RPERSON GRIFFIS: And you have to take it at
face. W accept government reports that can't be cross-exani ned.
We can accept testinmony. | think you can cross-examne in terns
of the facts of who and what these folks are and that can be
determined by this board whether it's sufficient, or it may cone
out that it isn't sufficient for us to make a determnation or
agree to the fact that there are structural problens.

MR JOHNSON: Wl |, let nme just say the statute says

we have the right to cross-examine evidence that's presented.
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This is not conpetent evidence. It's hearsay and we have no
opportunity to cross-exam ne this because the person who wote it
is not here. That's the objection.

CHAI RPERSON (RI FFI'S: Gkay, and so your notion woul d
be to not have this submtted then. | can't have a notion that
calls a witness for the applicant. So the only notion of action
that you'd like nme to do is not accept this letter?

MR JOHNSON: Correct.

CHAI RPERSON GRI FFI'S: Board nenbers.

COW SSI ONER ETHERLY: M. Chai r man.

CHAlI RPERSON GRI FFI' S: Yes.

COW SSI ONER ETHERLY: Counsel raises an interesting
point. | would be inclined, however, to allowthe letter. As you
noted, the board and its nenbers, of course, would just have the
opportunity to determ ne what kind of evidentiary value and wei ght
to add to the letter. Coss-exam nation would be hel pful in terns
of helping to ascertain the grounds or the rationale for the
letter but I'minclined to allow the letter, M. Chair. Thank
you.

CHAIRPERSON GRIFFI'S:  Thank vyou, M. Et herly.

Anybody el se?

VI CE CHAI RPERSON RENSHAW Yes, |'Il weigh in with
the opposite point of view | would rather have the structural
engi neer before us to answer questions. | think that the attorney

for the Joyners, it's M. Johnson, is that correct?
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MR JOHNSON:  Yes.

VI CE CHAI RPERSON RENSHAW He is on point when he
states that he would need to cross-exanmine this witness or this
potential w tness, and we don't have any background information on
the person who signed the letter, as to whether or not he indeed
is nmerely a CEO and/or a structural engineer, who would be
conmpetent to wite such a letter and sign it.

So | would opt that this not be included in the
record, or in some way if the applicant can produce a witness at a
later hearing, then that would be the route to go. But until such
time, to strike this.

MEMBER LEVY: M. Chair.

CHAl RPERSON GRI FFI' S: Yes.

MEMBER LEVY: |1'd be inclined to accept the letter.
Frankly, if the applicant is intending to use this as part of the
case in neeting the variance test, | would agree that M. Zapatka

has not been accepted as an expert wtness in structural

engi neering, and so | don't know what kind of weight | would
ultimately give to it. But | don't see a problemwth it being
subm tted.

CHAI RPERSON GRIFFI'S: Ckay, and | frankly separate
the two, because the designer is discussing a letter that's
submtted does not nove him to being an expert in structural
engi neeri ng.

VI CE CHAI RPERSON RENSHAW But, M. Chairman, in so
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doing the board alnbst nakes it a requirenent for the opposing
parties to submt a structural engineer who would be able to talk
to this issue, and | don't think that that is quite fair. |If you
submt sonething, you should at |east attach the credentials of
the person. If you subnmit something that is supposedly expert
testinony, you should submt the resune of the person that's on
that letter.

CHAIRPERSON GRIFFIS: |I'm not sure that this is
coming in as expert testinony in the subm ssion of the [}

VI CE CHAI RPERSON RENSHAW But it is [J we are being
asked to take this evaluation of the house at point val ue.

CHAl RPERSON GRI FFI S: Ckay.

VI CE CHAI RPERSON RENSHAW I n other words, here it
is. This is what this man says.

CHAI RPERSON GRI FFI S Ckay.

VI CE CHAI RPERSON RENSHAW But we don't know the
credentials of that man.

CHAI RPERSON GRI FFI S Ckay.

VI CE CHAl RPERSON RENSHAW And so, if we accept it,
we are alnost forcing the opponents to say well, we're going to
get, we're going to have to spend noney and get a structural
engineer to talk to this issue al so

CHAI RPERSON GRIFFIS: Well, I'm not sure it would
absol utely be necessary. |f you burden one, you burden the other.

| mean why are we burdening the applicant for [
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VI CE CHAI RPERSON RENSHAW Well, | have nade ny
poi nt .

CHAl RPERSON GRI FFI S: [0 their submission to bring
in structural engineers, which probably bill out at $200 an hour.

VI CE CHAl RPERSON RENSHAW Ri ght, but | have nade ny
point. This is not an acceptabl e pi ece of evidence.

CHAl RPERSON CGRIFFIS: Ckay, this is what | see.
I've now read the letter that was subnitted today. This is no
unequivocal in terns of its analysis of the back wall, and
frankly, | don't find this as incredibly (] it's not show ng one
way or the other.

This is not a structural analysis. It is
indicating that the person that did the analysis of this, and we
can get to the bottom of what their expertise is, says that the
structural integrity is in question. That to ne is not strong
enough to sway it one way or the other.

| believe that the information, in terns of
establishing the basis and possibly the basis of analysis can be,
if not determined today by those present in this hearing, can be
requested by this board for further subm ssion by the applicant.
I think if the opponents and the parties in opposition want to
hire structural engineers to refute the integrity of that back
wall, | think that can be worked out with the owner of the
property.

Let ne also just say, we have col or photographs of
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this. I've looked at this back wall. You can see structural
cracks in the photographs that were just submtted. So | think
the designation, | as Chairman of the BZA and no other authority
can go back there and question the structural integrity of that
rear wall. Ckay, this is quite an awful lot of time to spend on
t his.

So | would subnmit this and | believe we don't have
an exhibit nunber on this yet. Do | have the case up here? Ckay.

It is going to be Exhibit 49. Al right.

W're at 4:10 folks. Hold on a second. W' ve got
an appeal that we're calling this afternoon also. |'mgetting to
all the cases today. Again, | made this statenent before and
nmaybe it's not appropriate, but | think there is a point of scale
of any application.

Certainly an appeal we've just finished this
afternoon is taking over 30 hours of our public hearing tine with
good reason. It's conplicated. It's incredibly involved. I
don't put this kind of application on the sane |evel as sonething
as that, and perhaps | will get in trouble for saying all of this,
but we are looking at an addition of 88.5 square feet, and | do
not want to take all afternoon and have to postpone another
appeal .

If we have to continue this case, | think we woul d
if we need additional tine for everyone involved to say what needs

to be said. But to that, | want to be judicious in what we're
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doing and getting to the fact of the matters. | wll revisit the
schedul e at 5:00 and see how far we are with this, and if we need
to continue this to another day, we will do so. |If we can finish
this in terms of its hearing today and testimony by five o' clock,
then so be it. Ckay.

MR ZAPATKA: | have one nore point. | have one
nore point to rmake about the question of light in relation to the
nei ghboring house on Dunbarton, the Joyner property. Thi s
phot ograph on the right shows, it's a photograph taken from the
roof of the existing house at 1324 27", this photograph right
here. And what it shows below are the houses on Dunbarton, 2704
the Joyners, as well as 2702 next to it, and this shows the |ight.

CHAI RPERSON GRIFFIS: Do you want to turn those so
everyone can see then? You nmight want to step back so the board
and parties can see.

MR ZAPATKA: This thing is heavy.

CHAI RPERSON GRIFFI'S: | understand that. | just
need to position you so everyone can see it while you' re tal king.

MR ZAPATKA: | want to make the point with these
phot ographs that the light falling on the face of the houses, the
back of the houses at Dunbarton are the sanme, whether they're
behind the existing house or not. There's an addition beyond
here, and so I've had this from several different tinmes of day.
This is through the summer and then again in the wi nter down here.

In each case it shows that the house at 2702 is
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getting just as nuch light as the house at 2704, and the house at
2702 is already behind the existing house. So that existing house
stretching is not going to change the amount of light that 2704
gets. And in addition to that, we also pulled it back three feet
fromthe property line.

CHAI RPERSON CRIFFI'S: So your point if the addition
was there when you took that photograph, you would see the sane
sunl i ght.

MR ZAPATKA: Correct.

CHAI RPERSON GRIFFIS: On both the properties, and
you indicate that the top are summrer and the bottom are wi nter,
and what tine of day approxi mately?

MR ZAPATKA: | did several tines of day. This is
Friday, July 27" at 3:30 p.m | don't have the date. This is
Sunday 22" at 2:30. | had one at 9:30. These are then, yes, in
the winter just recently, and those were in the late norning. So
| was taking it sort of calibration, late norning, md afternoon,
| ate afternoon.

CHAI RPERSON GRIFFI'S: Could you just hold themup a
l[ittle bit. | can't see the bottomone. Thank you.

MR ZAPATKA: And this shows in the winter view that
the existing house is casting a shadow This is in the late
norni ng about 11:30, casting a shadow on both of these houses, so
even if this addition weren't there, that shadow would still be

there and the existing or the addition would just stretch the
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shadow across to the next house and the house in question
opposite. This is slightly earlier actually.

VI CE CHAl RPERSON RENSHAW Wbyuld you point out the
Joyner house?

MR ZAPATKA: Yes, right here. So at 10:30 in the
norning in the winter light, the house is absolutely covered wth
light, and then at 11:30 a shadow starts to pass over the |owest
level, as it does the nei ghboring houses behind the existing.

So | guess what I'marguing is that a projection of
that which is side-by-side with the existing projection beyond, is
not going to change that degree of shadow, and agai n enphasi zi ng
that there's this third floor in every case, goes beyond the
addition. The addition is always |ower than the Joyner house. But
yes, these are to show the light studies. And that's everything
for nmy presentation.

CHAI RPERSON GRI FFI S: Ckay.

MR CELL: One question, M. Zapatka. I wonder if
you woul d just indicate the distance from Doctor Joyner's w ndows
to the wi ndows that we would be putting into the addition?

MR ZAPATKA: R ght. This side yard for these
houses, this is 16 feet in depth, and that's the mninum depth
requi red between w ndows opposite one another, and the w ndows
that would be introduced here in the side wall would be at 19
feet, another three feet beyond, and zoning calls for the w ndows

to be at least 30 feet in fromthe property |ine when they're on
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the side, which is what that's show ng.

MR JOYNER Three feet?

MR ZAPATKA: Three feet, at |least three feet.

MR JOYNER Do you have a citation on that?

CHAI RPERSON GRI FFI'S: Hol d on. Do you want to sit
down and introduce yourself and give your nane? Are you a party in
this case?

MR JOYNER Yes, |'m Doctor Joyner.

CHAI RPERSON GRI FFI'S: Ckay, aren't you represented?

MR JOYNER Yes.

CHAI RPERSON GRI FFI' S: kay, do you want to have your
representative state your objective, or are you going to be
speaki ng today?

MR JOYNER |'mgoing to be speaking as well as he.

CHAl RPERSON GRIFFIS: | see. | would rather have
one speak. If you're represented, I would have your
representative speak for you.

MR JOYNER Well, all right we can do that.

CHAI RPERSON GRI FFI S: Ckay. |s there an objection?

MR JOHNSON. Well, he's referred to the zoning
regul ations without citing the regul ati on several tines.

CHAI RPERSON GRI FFI' S: Ckay, and you object to that?

MR JOHNSON: Yes, and he's not an expert.

CHAI RPERSON GRI FFI'S: You can cover that on cross-

exam nati on.
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MR JOHNSON: Ckay, he's not an expert on it either.

CHAI RPERSON GRIFFI'S: No, but that doesn't preclude
peopl e from speaking about things. Just because he's not an
expert on zoning doesn't mean he can't cite the zoning
regul ati ons, would you not agree?

MR JOHNSON. Well exactly, but he didn't cite the
zoni ng regul ati on.

CHAI RPERSON GRI FFI'S: Wl | perhaps even better then
that he's not an expert in zoning. He just nentioned the zoning.

If you want under cross-exanmination to get the cite from him and
get the specificity, | think we can do that. Ckay, other
guestions? M. Gell, do you want to continue?

MR CELL: Yes, I'd like to just ask M. Zapatka if
he has a witten estimate for the cost of the work that's going to
be done?

MR ZAPATKA: Yes, the estimate that we got from
Kelly Vogen and Associates, a reputable firm doing a lot of work
in Georgetown -

MR JOHNSON: | object to this as well. H's opinion
as to this firm he's going to offer a docunent that is another
docunent that's hearsay that the person who prepared it is not
going to be here for us to cross-examine, plus he's already said
this is only a possible contractor. So, | object.

CHAIRPERSON GRIFFIS: Right in which case they're

submitting it as an estinmated pricing on this.
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MR ZAPATKA: Right.

CHAI RPERSON GRIFFI'S: And this goes to what in terns
of the variance test?

MR ZAPATKA: Just to answer the question, the first
estinmate we got on this project is $121, 000.

CHAI RPERSON GRIFFIS: Wait a mnute. There's an
objection | have to deal with first.

MR ZAPATKA: Ch, sorry.

MR CELL: Sorry, M. Chairnan.

CHAI RPERSON GRIFFIS: M. Cell, can you tell ne,
there's an objection about the subm ssion. Before the board | ooks
at this, why don't we get through this notion. There's an
objection to either Zapatka, but I'mtaking it as an objection to
the submi ssion of the estinmated pricing on this, is that correct?

MR JOHINSON: Correct, and to the statenents he had
nade about who prepared it and the qualifications of the person
who prepared it.

CHAI RPERSON GRIFFIS: Is that your only problen?
Can we get through the nunbers? Do you have any problemwth them
saying there's an estinated pricing of $2.5 nillion to build this
t hi ng?

MR JOHNSON  Well, | don't think that's the
estinate.

CHAIRPERSON CGRIFFIS: No, it's not the estinate

because | haven't taken it.
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MR JOHANSON. | guess the issue is if they are
having him testify that this is a reputable firm and this is a
reasonable estimate, he can't testify to that because he's not
conpetent, or at least it's not been shown that he's conpetent to
testify to that.

CHAI RPERSON (Rl FFI'S:  Ckay. | agree with that. I
woul d uphold that notion that you don't, that we can not hear
testinony unless there's nore information in ternms of the
background and the expertise of the association that put these
nunbers together. But that doesn't nmean that | can't hear the
pricing estimate, and frankly to get to the bottomof it, why do |
want to hear this? Does it go to any of the tests of the
vari ance?

MR CGELL: W've indicated that there night be a
problemin funding the rear wall if we can't get the addition. W
took the trouble to ask a contractor how much it would cost for
the addition and he supplied this estimate. W submit it only as
saying that this is an estimate that was handed to us, and |
really hope we can get it done for less. But this is what we were
tol d. It was only for that purpose, because we've nade the
statement in other places that it's going to cost this nuch. W
t hought we at |east should provide a copy of this estimate. W'l|
withdraw it if the board really wants us to.

CHAI RPERSON GRIFFI'S: kay. Do you have an

affidavit that shows this is a |licensed contractor in the District
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of Col unbi a?

MR CELL: | don't have any such docunentati on.

CHAI RPERSON GRI FFI'S: Can you get that?

MR CELL: Ch, certainly.

CHAIRPERSON GRIFFIS: |I'm going to accept the
pricing for your [J

MR G ESE M. Chairnman.

CHAI RPERSON (RIFFI'S:  Yes. Do you have a new
obj ecti on?

MR G ESE Actually it's a continuation of the sane
objection before. As | said before, the other docunment is fairly
sinplistic. This is a fairly conplex docunent, which is hard to
go through and hard to respond to on []

CHAI RPERSON GRIFFI'S: You'll have time to respond,

bel i eve ne.

MR GQESE On 10 minutes notice, to analyze, to
| ook at.

CHAIRPERSON GRIFFIS: I'm not asking for your
response in 10 mnutes. 1'll give you adequate time to respond to
this. |1'mnot sure what kind of response you're going to need for
this.

MR GESE | have no idea. It's a | ong docunent.

CHAI RPERSON GRIFFIS: I'm accepting this in as a
prelimnary pricing exercise done by what will be docunented as a

licensed contractor in the District of Colunbia. |If they are not
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licensed in the District of Colunbia, where they're licensed, and
then we will value that as credentials for what prices we have.
Ckay, let's nove on.

MR JOHNSON: | assume that's not a ruling that this
is relevant to the criteria for obtaining a variance?

CHAI RPERSON GRIFFIS: Cnh, no. W get an awful |ot

of subm ssions that have nothing to do with the test for a

vari ance.

MR JOHNSON: | under st and.

CHAI RPERSON GRIFFI'S: W just hope to get nore that
go to the test of the variance on every case. Hold on, I'msorry.
This is ny problem | need to keep up with this stuff. This is
Exhi bit 50.

MR CELL: | have just one nore question for M.
Zapatka. | wonder O I'msorry, should |I start.

CHAI RPERSON GRI FFI S Yes.

MR GELL: | wonder if you'd just explain the reason
for extending the addition three feet to the full w dth?

MR ZAPATKA: R ght, again initially we wanted the
full width all the way back and then accommobdated the Joyner's
request for a setback from their rear yard, and that setback is
where it goes beyond the three feet allowable, and we're retaining
the three feet full width allowable for the reason [ two reasons.

One, the door into the back bedroom

I've done these designs a nunber of times and it's
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very, very conpact, and we need the turning ability to get into
the bedroom and you have to be able to get in there. The
bathroomis at a standard size. Every room the front roomis 10
x 10'9". There's a side hall that's 2'3". The bathroom 8 in one
direction. These are all very mninum sizes and the rear
component, that three-foot full wdth, | believe as a designer
it's necessary for getting into that back bedroom that's 6'5" x
11" 4" really, as | said, an extra bedroom

So at |east the approach woul d be gracious and from
the hall that runs between the bedroons on that upper |evel, you
have a wi ndow at the far end, so it brings inlight. So it's very
much an exercise in naking a mnuscule space feel a little nore
gracious with the use of light and a tiny vestibule before getting
to that extra bedroom

MR CGELL: Thank you. 1'd like to, unless the board
has some questions of the witness.

CHAI RPERSON GRIFFI'S: | can't inagi ne you' d question
that. Let's begin a couple of things. First of all, |I want to go
to the separation of walls. M understanding is the nine inches,
which is the dinmension that's thrown out, is basically set on
building this entire addition within the property line, is that
correct?

MR ZAPATKA: What | understand to be the property
l'i ne.

CHAI RPERSON CRI FFI'S: Right, exactly. So if you put
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that down, | have sone concerns. First of all, you indicated you
could seal that off the top, correct? The roof straight across,
isn"t that conmon as a | ot of townhouses do with a party wall, the
roof would come up and over, flash down and be a nice seal.

MR ZAPATKA: Right.

CHAI RPERSON GRIFFI'S: Are you conceivably closing
off the other, the vertical separation or is that going to be al
open?

MR ZAPATKA: That could be closed off also. And
again, | raise this sinply to say that in placing the addition
where | believe the width of the property to be, we're left with a
nine inch gap, and if that nine inch gap presented a problemin
any sense for the neighbor, there are ways to accommodate that
si tuation. | nmean, in some cases, of course, there would be a
di scussion about joining the properties. But if that's not
agreeable, there's also the possibility of just bridging it,
closing the gap and the vertical face.

CHAIRPERSON GRIFFIS: And certainly neeting to a
comon wall on the property line would mtigate the separation or
t he openi ng.

MR ZAPATKA: It woul d.

CHAI RPERSON GRIFFIS: O you could close it off if
that mtigated any other problens that nay be anticipated. That
being said, there's been [J |I'm hopefully going to get through a

ot of things and then the opposition will not necessarily have to
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take up because |I'musing sone of their docunents.

So going to drainage, roof drainage and that Kkind
of issue, what's your anticipation for dealing with that?

MR ZAPATKA: At this point, again the drainage, the
close details of drainage would be studied in the construction
docunent s. But at a prelimnary level, |I'm planning that the
drainage go to the well at the base through any in-ground system
connecting back out to the city system

CHAI RPERSON GRIFFI'S:  Ckay, but your testinony is
clear that probably the construction will provide for an adequate
dr ai nage off the roof.

MR ZAPATKA Right.

CHAI RPERSON CGRIFFI'S: kay, now venting, vent
stacks, chi meys, how nmany? Were are they?

MR ZAPATKA: There's currently a common chi mey,
what appears to be a comon chi mey between 1324 and 1322 as see
in the plan here.

CHAl RPERSON GRIFFI S Wiich also shows the
el evati ons.

MR ZAPATKA: Right.

CHAI RPERSON GRIFFIS: Are you interested in using
t hat ?

MR ZAPATKA: \Well, the proposal is to introduce a
fireplace to the front room in the existing house, which would

nmean tapping into that chimmey with a flue. But again, these is a
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design concept, and if we get to structural, then of course we'l
| ook at that nore closely.

CHAI RPERSON GRIFFI'S: | spend just a monment on it
because it may only go to adverse inpact and sone of the other
smal |l er tests that have nothing to do with the zoning jurisdiction
for us. But obviously and frankly, it's going to be nore of a
bui I di ng code issue than it is a zoning.

MR ZAPATKA: Sure.

CHAI RPERSON GRI FFI'S: How you use that, how you sea
it and actually the extension of it above the roof line and the
vents back that you'll have to have for your plunbing.

MR ZAPATKA Right.

CHAI RPERSON GRI FFI'S: So, okay. Now if | understood
you correctly in looking at any sort of sight greeting and group
pl anning and excavation and all that, that it was clear in your
mnd and it is clear in terms of the |aw what the responsibilities
would be bearing on the property owner that's doing the
construction, is that correct?

MR ZAPATKA: Absol utely.

CHAIRPERSON GRIFFIS: kay, nmeaning you would
saf equard, as you say shore up anything that would be required in
terns of the construction phase of this, and then anything would
be created in terms of the new construction that would continue
the viability of the existing condition, correct? Ckay. Any

ot her questions. Yes.
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VICE CHAI RPERSON RENSHAW | take it from the
drawing, | don't have an exhibit nunber on it, but it shows the
bl ock and where the property is located and your neighbors. This
is the plat, thank you. Al right, we have a definition for it.
| noted that the property is not accessible fromthe rear, is that
correct?

MR ZAPATKA: Correct.

VI CE CHAl RPERSON RENSHAW It's [

MR G ESE Excuse ne. | hate to interrupt you but
that is not the submtted plat here. Since we've been technically
tal king about plats that are here, that's not what was subnitted
as part of the plat for the application of location and so on.
Frankly, | think that was submtted by M. Joyner perhaps, Doctor
Joyner excuse me of the location of this spot. But that is not
the applicant's docunent.

VI CE CHAI RPERSON RENSHAW | just wanted to identify
for the record what | was referring to, and ny question dealt with
whet her there's any access to the property fromthe rear, and the
answer is no.

MR ZAPATKA: Correct.

VI CE CHAI RPERSON RENSHAW Al right. Have you
determ ned and discussed with the neighbors how you're going to
handl e the renoval of dirt, and where you're going to be placing
the dirt while you are under construction?

MR ZAPATKA: No, | haven't but in the discussion
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with the potential contractor, we tal ked about bringing everything
through the existing house, which is sonmething that |'ve done
already for a house on O Street successfully to a dunpster in
front of the house.

VI CE CHAl RPERSON RENSHAW Al right.

MR ZAPATKA: The existing house is unoccupied and

the mddle wall between the two roons on the first floor wll be
opened up, so that will, in fact, be the access to and fro the
rear yard.

VI CE CHAl RPERSON RENSHAW All right. Thank you.

MR JOHNSON  For purposes of naking the record
clear, what you were referring to was Exhibit A to the subm ssion
that Dr. and Ms. Joyner nade by letter dated February 19", 2002,
just so it's clear.

VI CE CHAI RPERSON RENSHAW Thank you for clarifying
t hat .

MR ZAPATKA: This was al so discussed at the neeting
we had with Doctor and Ms. Joyner onsite, the means of renoval of
earth.

CHAI RPERSON GRIFFIS: Gkay, any other questions?
Ckay. Coss-examination. Wo would like to go first? M. G ese.

CROSS- EXAM NATI ON

BY MR d ESE:

Q I'd just like to ask M. Zapatka, are the plans

that have been submtted and these lines that are submtted, is
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that what you're comitting to here? W went through he was
tal ki ng about concept. The Chairnman said he his looking for

sonet hi ng exact to be submtted.

A (No response).
CHAI RPERSON (Rl FFI S: | t hi nk that's been
est abl i shed. I don't think | need him to answer that. These

drawi ngs are what we're basing our deliberations and any sort of
wei ght that we would grant or deny.
BY MR d ESE
MR G ESE Al right. Let ne go from here. M.
Zapatka, the itemyou have up there now, it woul d appear that [
CHAI RPERSON GRIFFI'S: You need to be at a mke or
you won't be on the record.
MR G ESE: Thank you. It appears to go to the
center of the wall.
CHAI RPERSON GRIFFI'S: Ckay, so you're indicating on
A2 that the addition wall [
BY MR d ESE:
Q The addition wall appears to go to the center of
the wall between the houses, is that correct, M. Zapatka?
A The proposal for an addition here is for a 10'9"

width. This is 3 feet. That's 7'9". So that's starting fromthe

outside corner of the house, three in and that 7'9". That's
10'9". Wiere that falls on the face of the brick wall is still to
be determ ned by a surveyor stake. That's all | can respond to.
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Q Ckay. | think it's nore where these |ines go.
A (No response.)

CHAl RPERSON GRIFFI'S: Let nme say two things. First
of all, convention but nore inportantly M. Zapatka, when he
stated the dinensions rule on the drawings he's subnmitting, and |
think you would find in nost architectural draw ngs, that would be
the case that the drawings and the lines show one thing and the
di mensi ons are what regul ate.

So what's being stated, if I'm not incorrect, is
that when the exact within inches, and if not exact property line
is stated, they are anticipating that the addition that they're
proposing today is 10 feet off of that line, which would be toward
the common wall, meaning that that wall that he's drawing in terns
of the two lines and the thickness that you're indicating nmay go
hal fway to the property line may not.

MR G ESE That's fine, but.

CHAl RPERSON GRI FFI'S: What are you | ooking for?

MR GESE 1'd ook to plan A3, which is the next
one there. There seens to be inconsistencies.

CHAI RPERSON GRIFFIS: Al right, but now we're into
testinony which you can bring up later. This is cross-

exam nation. Ask questions of his testinony.

BY MR d ESE
Q Does this go to the, right to the interior wall?
A Again, the proposed addition will be 109" wide.
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The width of the property given in the plat plan, which is three
feet off the property line and 7' 9", where it hits the brick wall
there is yet to bet determ ned. Wen the surveyor puts the stake
in, then we'll know.

MR GELL: May | say sonmething, M. Chair. [|'d like
to explain where the nine inches came from W know that the
property width is 10'9". It is apparently difficult to measure
fromthe front and it appears that there are nine inches nore in
the front than what we know the | ot to be.

Therefore, when M. Gese said he wanted to be

absolutely sure that we were on our property line, we offered to

pull it back nine inches away from his property line. Now t hat
was a m stake because we don't know where that line is. It could
very well be that his wall is on the property line, and that the
fence that Doctor Joyner has is not. And we're all going to be

10' 9", whatever that nay be.

W nmay be building right up against his wall. W
may be nine inches or some other, whatever the decision of the
surveyor is. W can't at this point tell you whether we're going
to be nine inches fromhis property or whether we're going to be
ri ght against the property wall or what.

CHAI RPERSON GRI FFI' S:  Ckay. Is that clear to this
boar d?

BY MR d ESE

Q M. Zapatka, what is the distance from the edge of
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this wall across to the end of your addition there?

A That's 10' 9" and anot her 9".

Q Then anot her nine inches, right?

A Vell, just in measuring the face of the brick from
here to here, that's what | neasure. But again, all of the

proposals call for a 10'9" addition. Were that falls against the

existing brick wall is yet to be determ ned.

Q Ckay, so from the north wall right here to the
interior of the south wall is 10'9", correct?

A I ncorrect.

Q What's incorrect?

A It's 10' 9" plus 9" to the neighboring wall.

CHAIRPERSON CRIFFIS: To the interior of the
nei ghboring wall, not including the neighboring wall. The north
wall fromthe north side of the north wall to the interior portion
of the wall that's shared, what is the distance of this?

MR ZAPATKA: Again, | neasured the face of both the

front of the house and the back of the house. On the front, | got
11'4" from the outside edge to the painted line between the
houses; whereas the plat gives 10'9". On the rear at the base,

where the foundation of this addition, it neasures 11'4", and up
hi gher towards the siding, it nmeasures 11'6". But once again,
10'9" is the width of the property given the plat plan, so all
drawi ngs are based on 10' 9".

BY MR G ESE
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Q Al right. M. Zapatka, on your plan here, it says
fromthe north wall to the interior of the south wall it's 10'9",
is that incorrect?

A Qur plan is 10'9".

CHAIRPERSON GRIFFIS: | don't think that huge
foundation needs to be laid. Ask the question you want him to
answer .

MR G ESE The question of the day is, is if you
pl ace that 10'9" where he has it here, then he doesn't own any of
the south wall. If you nove that down toward the south wall [}

CHAI RPERSON CGRIFFIS: But | need you to ask. You
can testify all you want when you get to that point.

BY MR d ESE

Q The question | want to ask is, is does M.
Trautwi ne own all of the north wall?

A The plat plan gives the property width as 10'9". A
surveyor will determ ne where those points are.

MR G ESE: Don't you ]

CHAI RPERSON GRIFFI'S: Let nme clarify the question.
| think | know where you're going. Are you anticipating right now
in the drawings that are shown the addition wall is conpletely on
M. Joyner's property?

MR ZAPATKA: That is the intention.

CHAI RPERSON GRI FFI'S: So yes is the answer.

MR ZAPATKA: Ms. Trautw ne.
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CHAl RPERSON (RIFFI'S: So let's nove on.

BY MR d ESE
Q Is your intention as part of this to extend the
north wall ?
A I'msorry would you repeat that?
Q I's your intention as part of this project to extend

the north wall?
A (No response.)
CHAI RPERSON GRIFFI'S: Extend the existing wall, is
that what your point it?
BY MR d ESE:
Q Extending the existing north wall. The idea is to
nove that three feet out, right?
A That's the idea at the property edge, it would go

another three feet and then it sets back by three feet and then it

conti nues.
Q Now, does Ms. Trautwi ne own that wall?
A ['mnot a surveyor, so | can't tell you.
Q Ckay, if you nove this down sone, let's say that

you use that wall and that would ne [ tell ne, let's say the
surveyor comes up with 10'9", that woul d nean you don't own any of

the south wall then, is that correct?

A Again, | can't tell you because |'mnot a surveyor.
Q You don't have to be a surveyor.
A I'm also not a property |awer. Maybe a
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prescriptive is nore involved here. I guess | don't understand
your question, but | can repeat again and again that the property
is given as 10'9" wide and the intention is to build an addition
that is 10'9" wide at its maxi mum point here. \Were that falls,
is yet to be deternmined, and indeed, M. Gese to assure you, if
that falls for exanple right agai nst your structure, we would take
every precaution to make that a very clean and precise and
structural ly sound ceiling.

If it's not, if it fell 9" before your wall, we
woul d do everything necessary to close in that gap. So in any
case, wherever that addition is located, we wll be very
responsi ve to your needs for your house, of course.

MR GESE Dd you present these to nme for ne to
anal yze the harmto ny house for your construction?

CHAI RPERSON GRIFFI'S: That's a yes or no

MR ZAPATKA: No.

BY MR d ESE:

Q Is it feasible for me to analyze the harmto 1322

fromthese plans?

A These pl ans are schematic drawi ngs, which neans the
first stage of design. It does not nean they're inaccurate. All
di mrensi ons are given as accurate. |If the design as a concept is

approved by zoning and the Od Georgetown Board, a set of
construction docunments will comence, at which point neighbors

will be contacted and di scussions of provisions for safety of the
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nei ghboring property will be discussed.
CHAI RPERSON GRI FFI'S: Ckay, so you antici pate having
those discussion in ternms of nmeans and met hods of construction?
MR ZAPATKA: Absol utely.
BY MR d ESE
Q M. Zapatka, does the foundation in the wood

structure protrude outside of that wood structure?

A The foundati on of the wood structure does protrude,
yes.

Q To the north.

A To the north right, and that's what | was saying

earlier that the base, when | tape neasure fromthe corner of 1324
to the base of the addition of 1322, | get 11'4". Wen | neasure
from the corner of 1324 to the wood siding of the addition of
1322, | get 11'6". So yes it does project by two inches down
t here.

Q M. Zapatka, if you put the addition directly up
against the wood structure, what would that mean for the
f oundat i on?

A Al structural issues would be addressed at the
time of construction docunents. This is a zoning and desi gn phase
that we're in right now O course, we would address those. |
can't tell you any of that right now I would call on ny
engineer, ny structural engineer, who is indeed a Iicensed

structural engineer, who does stanp ny drawi ngs to plan out how we
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woul d address that. So again, these are concept drawi ngs, not
constructi on docunents.

Q M. Zapatka, if you were to put the existing wood
for the addition right up against the existing wiod structure, and
keeping in mind that there is a protrusion of the foundati on which
I don't know whether it's tw inches or three inches or five
i nches or six inches, would that harmthe foundation?

A | can't answer that question right now.

CHAIRPERSON GRIFFIS: Hold on a second actually
before you answer that. Not only has several of the parties
objected to structural discussion from this gentleman, | can't
have hi m answer a question that's been objected to when he has no
[ first of all, it's a hypotheti cal

It's not being proposed at this point and | think
he's answered the fact that there will be mitigation of any sort
of neans and nethods once they get to that point. |If in fact we
were | ooking at the addition, what's now being proposed to create
a party wall, a conmon wall, then this would be a pertinent issue
but nore than three questions on this goes beyond the need.

MR G ESE: M. Zapatka, then this is a hypothetical
plan? It's not a true plan. This is a hypothetical plan to place
this maybe nine inches from the existing structure, naybe one
i nch?

CHAIRPERSON GRIFFIS: Are you talking about his

pl ans?
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MR GdESE |I'm talking about his plans that he

subm tted.

CHAI RPERSON CRIFFI'S: Let me just be clear. This is
hypothetical. You are posing a hypothetical situation for himto
answer and speculate on a structural issue, which is not

appropriate, and frankly it wouldn't nean anything to us if he
even answered it. He is not proposing hypothetical plans but
schematic design plans, which he's indicated, which there is a
di fference.

BY MR d ESE:

Q Movi ng  on. M. Zapatka, when did you start
advi sing Jeff Joyner and Lori Trautw ne about the property, do you
have any idea?

A It was June.

Q June, so was this before they contracted the
property? They contracted the property in May and they closed on
the property in July. So you weren't advising them on the
property prior to their contracting the property?

A ['ma designer, not a realtor, so | don't know

Q What do you mean you don't know? Had you net them
before they contracted for the property?

A I'm only aware of design issues, because |I'm a
designer not arealtor. So | have no idea.

CHAI RPERSON GRIFFI'S: Hi s question is going to, when

you net Ms. Trautwine, was it to discuss this project?
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MR ZAPATKA: Yes.

CHAI RPERSON GRIFFI'S: And the question is whether

she owned it at that point?

their financial

Q

A

MR ZAPATAKA: Right, | don't ask potential clients
busi ness.

BY MR d ESE:

Was it in May?

|  remenber nmaking a submssion to the d4d

Georget own Board in June.

Q

A

Q

| ooked at the

D d you inspect the property at one point?
| looked at the property. |I'mnot an inspector.
When you |ooked at the property, | inagine you

exterior of the property and the interior of the

property, is that correct?

A

Q

A
remenber, as |
Board in June.

Q

A

Q

A

Q

property, and |

(202) 234-4433

Certainly.
When did you do that? Wen did you first do that?
| couldn't tell you what day it was, but | do

said, making a submission to the dd GCeorgetown

So the subm ssion in June.

Yes.

So this was contracted May 18", so [

VWhat's May 18'""?

May 18" is the day they contracted for the

guess you can't recollect whether you had net with
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themto discuss the project prior to themcontracting?

A (No response.)

MR CGELL: W have to object to a statement of fact.

I"'mtold that the property was not contracted for until July.

CHAIRPERSON GRIFFIS: Let's get our statenents in
clarification. |If |'mnot m staken [

MR CGELL: I'msorry, the closing was in July.

CHAIRPERSON GRIFFIS: dosing in July. M. Gese, |
think is going to try and establish that M. Zapatka, your
desi gner, wal ked through this building before they actually cl osed
on the property, is that correct?

MR G ESE That's one item exactly.

CHAIl RPERSON GRI FFI'S:  Ckay. That's not a nystery.
You wote that and subnitted it in the case. Ckay.

BY MR d ESE:

Q M. Zapatka, did you advise Ms. Trautwine or M.
Joyner or both of themthe difficulties of getting zoning relief
in a densely popul ated historic district |ike this?

A Wien | first net with themand | ooked at the house
we di scussed sonme possibilities for inproving the property, and |
said that | would look into the necessary steps to take in
proposi ng an inprovenent, both with the DCRA and OGB, which | did.

Q Did you caution themon the difficulties of getting
this type of zoning relief of this long line we've gone through

here?
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A (No response.)

CHAI RPERSON GRIFFI'S: Let's establish sonething for
ny identification. Wien you walked in there, did this have a
glaring idea in your mnd that there were zoning problens wth
this?

MR ZAPATKA: No, it didn't.

CHAl RPERSON GRIFFI S: That there were code [J | nean,
that's where you're going with this, correct? You're trying to
establish he walked in there. He knew that there were zoning
problems, that relief was required and they discussed it, so
sonehow t hey' ve kept that from everybody.

MR G ESE |'m not suggesting they've kept it from
everybody. I'mjust trying to get on the record that there was a
[ ot of know edgeability here of what was goi ng forward.

CHAIRPERSON CGRIFFIS: | think it would be inportant
for me and frankly, | think for everyone listening, and the board
nost inportantly, ask it directly. Did you know on your first
initial walk through on this when you started your designs, or
when did you know that zoning relief was required on this
property?

MR ZAPATKA: | certainly didn't know in walking in
to the house and into the rear garden, and | saw a neighboring
addi tion. And without knowing about zoning, | could see that
there was already a precedent for that. | didn't know when that

was built and let's see, when did | find out about the zoning?
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can't renenber when, but it was not, certainly not when | wal ked
in.
So | don't know. But | can say for sure that when |
wal ked into the property, into the house and the rear yard, | did
not know any zoning restrictions related to this property.
BY MR d ESE:
Q You said you net with the O@B in June and at that

time you were aware of zoning issues.

A That was an eight foot wi de proposal with a 10 foot
rear addition. Ckay, here we go. | remenber speaking to, and |
actually wote this in a letter to. I remenber speaking to

sonebody at DCRA about |ot coverage, and | brought this up with
Jose Martinez, the staff architect at the dd CGeorgetown Board who
said, if you need to apply for a variance, you can apply for a
variance at the sane tinme that you re applying for review fromthe
a d Georget own Board.

Q Did you recommend contractors to either M. Joyner
or Ms. Trautwine, prior to their closing on the property?

A The only contractor 1've reconmended is Kelly Vogen
who cane to the site a few weeks ago.

Q When did you realize that the side and rear wall
were in serious need of repair?

A Ch, okay. At a certain point we nade a subm ssion
to the Ad CGeorgetown Board, first to the ANC and then to the Ad

Ceorgetown Board, which called for, rather than an addition, a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

186

rear addition, we would take the three feet that was allowed in
the rear and then excavate the earth under the existing house to
nmake a basement |evel, so that the needed extra space would be in
a new basenent rather than in the rear.

This proposal was approved by the ANC, but then
rejected by the O&B, and it was actually that very day that the
OEB rejected it because they said by putting a basenment under the
existing house, it would seriously undermne the structural
integrity of the house, and that very afternoon, | brought ny
structural engineer to the house to look at it and he said,
i ndeed, he would recommend building the rear wall and the side
wal |

Q What's the cost of that?
A One contractor that |'ve been speaking with woul d
estimate the cost for replacing those walls at $50,000 to $60, 000,

the rear and the side walls.

Q The rear and the side wall?

A Ri ght.

Q But your plans don't include any replacenent of the
side wall, is that correct?

A These plans don't indicate, they have no reference

to the side walls at this point.
Q The repair of the rear wall, you're suggesting
that's going to cost $50, 000?

A (No response.)
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CHAI RPERSON GRIFFI'S: |'mnot sure why we need to go
too nuch further in this. Wuat | really need to do is focus on
the variance test, of which we have an awful ot witten subnitted
today so far. |'ve heard about 10 m nutes of valuable information
for me.

MR G ESE Let me through your nodel here, is this
representative of the project?

CHAI RPERSON &R FFI S: Vi t. He's al r eady
established the fact this is a nassing nodel. If you have
guestions on what a massing nodel is, maybe | can give an
explanation for it. It is a scale nodel, but if you're going to
the details onit, | don't want to walk into that discussion

This is for an illustrative purpose only and in
ternms of he's already indicated that it's showing a massing of the
rear addition, the massing of the existing and the difference of
hei ghts between the |ower townhouses and the adjacent higher
t ownhouses.

If there's a question that goes specifically to the
variance test that can be illustrated by that model, | ask you to
ask that question and we can get there.

MR GESE It seems to ne the nodel is msleading
and | think it should be stated that it is.

CHAIl RPERSON GRIFFI'S: Ckay, and that is perfectly
appropriate in the testinony, but not cross-exam nation, unless

you want to rephrase it. Ask him whether he thinks it's
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m sl eadi ng.
BY MR d ESE
Q M. Zapatka, do you think the nodel is msleading?
A No, | do not. |'ve stated earlier that it's a

nodel built, a nassing nodel at one quarter inch scale, primarily
to show the context of the project and, again, not to scale off of
it. Al the dinmensions are provided on the drawi ngs, and | mi ght
add too that this is the nodel we brought in January 2" where the
addition O

CHAI RPERSON GRIFFIS: Don't. I'd like you to answer
the question, and we nove on.

MR ZAPATKA: That's it, yes.

MR GESE: M. Chairnman, could you just let him
finish that one sentence.

CHAI RPERSON GRI FFI S Ckay.

MR ZAPATKA: Just to enphasize that this is the
nodel that's the sane depth as the nass of the addition, not
i ncl usi ve of the chimmey, the 10'3" version from January 2. Now
it wuld extend back full depth, including that chimey, so 12
feet brings it out to the chimey Iine.

CHAI RPERSON GRI FFI'S: Ckay, and board nenbers, did
everyone understand that, that this nodel would actually show a
little bit larger.

MR ZAPATKA: That's the 10' 3".

CHAl RPERSON CGRIFFI'S:  Good poi nt . Thank you for
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finishing that sentence. Next.
BY MR d ESE

Q How nuch higher will the roof line of the addition
be at the highest point than the wood structure that's currently
on the back of 1322?

A | don't think | have that. Hang on one second.

Q If you want to concede to it, it's a little under
two feet. Does that sound reasonable to you?

A There's a difference, if you look at A8 in the
exi sting building section, the wooden addition at 1322 is one foot
four inches lower than the existing roof at 1324.

Q But |I'mtal king about at the highest point, because

the (] do the roof lines run the sane sl ope?

A The addition wuld be in the same line, that's
correct.

Q The sane sl ope at 13227

A No 1 well yes, the main part of the house.

CHAI RPERSON GRI FFI'S: Do you know what the slope of
the adjacent house is? Do you know the sl ope of the roof?

MR ZAPATKA: Not of the addition.

CHAI RPERSON GRIFFIS: That's what you're asking
right? Let himanswer that question.

MR GESE I|I'masking if they're the sanme sl ope.

CHAI RPERSON GRI FFI'S: Do you know?

MR ZAPATKA: No.
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CHAI RPERSON GRI FFI' S Ckay, let's nmove on.
BY MR d ESE
Q Al right. What is the width of your addition
there in the back?
A Again, 10'9" is the width of the property. The
first segment is 3' wide.

MR G ESE Wat's the width of the wooden structure

on 13227

CHAI RPERSON GRI FFI'S: Have you surveyed the adj acent
property?

MR ZAPATKA: | asked M. G ese a couple nonths ago
when we nmet on site if | could do that and he indicated it

woul dn't be conveni ent.

CHAI RPERSON GRI FFI'S: Have you surveyed it, yes or
not ?

MR ZAPATKA: No.

CHAI RPERSON GRIFFI'S: Ckay, so you don't know the
di mensi on?

MR ZAPATKA: No.

MR G ESE So []

CHAI RPERSON CGRIFFI'S: Let nme just also, M. 4 ese,
we need to get somewhere with all this. You' re cross-exam ni ng
the entire docunentation of what's being presented, elevations and
dinensions. | need to get to a point.

MR G ESE: How nuch longer is the addition than the
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wood structure?

MR ZAPATKA: The proposed addition is 12 feet from
the face, the back face of the house. The neighboring addition is
10'3" in the wooden volunme part and then another 17" for the
chimey, so that's 11'3" plus 7'11", so it's two inches past.

CHAIRPERSON GRIFFIS: It's tw inches past the
exi sting wood structure?

MR ZAPATKA: Adj acent chi mey.

CHAI RPERSON GRI FFI' S:  Chi mey.

MR ZAPATKA: Right.

CHAI RPERSON GRI FFI S Ckay.

MR G ESE Let ne turnto M. CGell. In your filing
of February 12", in your conclusion there, you start tal king about
a special exception. You talk about the property being on an
alley. |Is that a typo again?

MR CELL: It's not in an alley. If | said that,
then that was a mistake, but | don't recall saying it.

MR GESE And the item about it being a special
exenption, that was a typo also in there in the |ast conclusion of
your subm ssion?

MR GELL: O the 12"?

MR G ESE O the 12", vyes.

MR GELL: If you'd like, I'lIl review what | wote,
but | certainly would be happy to say that we do need a variance.

If | said sonething different, then that may have been a mi st ake.
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MR G ESEN W all make m stakes

MR CELL: I'msorry | confused you

MR G ESEN | just want to nake sure that it was a
m st ake.

CHAI RPERSON GRIFFIS: kay, we're all clear. W're
here for a variance, right?

MR CELL: R ght.

MR GESE M. Cell, you say that it's unlikely
that the property would have been purchased w thout gaining sone
zoning on this. Wat's your basis for that statenent?

MR CGELL: | don't believe that | said it would not
have been purchased. I think that you could certainly ask M.
Trautwi ne why she purchased the property. | think there was sonme
anticipation because there are other additions on the bl ock that
they woul d indeed be able to build an addition. That was prior to
their getting any zoning information about it, or any other kind
of information. But that's all | can answer to that.

MR GESE Wll, it's included in your statenment

MR CELL: What page.

MR GESE |'ve got to find it. It's the third
sheet and it's in the location of the description of the property.

It says, "it's unlikely that the small house would have been
purchased, not for the probability of adding additional space."

MR CELL: Ckay, that certainly is a conclusion |

may have drawn.
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MR GESEN. Were did you come up wth that
conclusion? |Is there any basis for that?

MR CGELL: No, it's just an assunption. That's
based upon ny know edge that the property is only about 500 square
feet. It's extrenely small. In fact, it's very hard to inagine
peopl e living there but, of course, people do.

MR G ESE You also nake a statenment going to the
salability of the house. It wouldn't be sal able w thout the house
bei ng enlarged. Wat' your basis for that?

MR CELL: Information has conme to light since the
house was purchased. |In fact, the rear and side walls have to be
replaced. | don't see that the house would be salable, certainly
not at the price it was purchased, w thout adding sone value to
the house. Yes, the house could be sold. Sonebody woul d come
along and pay $1 or $10 for it or some nunber, way short of the
$240,000 that it went for.

But | don't think it would be salable for the sane
price that they actually purchased it, because whoever bought it
woul d not know that they had to spend $50,000 plus dollars just to
fix the house up in order to live init inthe sizeit's in.

MR GESE M. Trautwine, did you have the house
i nspect ed?

MR CELL: She hasn't testified yet, so | don't
think it's proper.

MR GESE | guess I'Il ask M. Gell, are you
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know edgeable, M. GCell, if the house was inspected prior to
pur chase?

CHAI RPERSON GRI FFI'S: Coul d you enlighten me perhaps
alittle bit about what you' re trying to establish?

MR GESE | think what M. Cell is saying is that
this is a new insight, that there's sonething wong wth these
wall's. | think that was a statenment in his docunent.

CHAI RPERSON GRI FFI S: And sonehow that goes to the
zoning test?

MR GESE M. Cell seens to think it goes to the
zoni ng test.

CHAl RPERSON GRI FFI S: Ckay.

MR GELL: | think the test can be made without it,
but | think it certainly adds a great deal to our case that the
house can't be lived in now because of the need for this
addi ti onal worKk.

CHAI RPERSON GRIFFI'S: And, M. Gese, you're trying
to establish the fact that having know ngly bought this house with
that problemis a difference than having the problemin existence
wi t hout knowi ng until now that there was a probl en?

MR G ESE Exactly.

CHAI RPERSON GRIFFI'S: Ckay, |I'm clear now Boar d
nmenbers, are you clear on that? W need to nove on then.

MR G ESE Al right. 1|'mdone.

CHAI RPERSON GRIFFI'S:  Thank you very much. W're
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going to take a break. I'm going to cone back and establish a
schedul e for the rest of the afternoon. W' Il be back at 5: 20.

(Wher eupon, the above-entitled matter went off the

record.)

CHAI RPERSON GRI FFI' S: Appeal Case 16811, cone up to
the table for a brief moment. You don't nmove any of this here
It's just going to take two seconds. | just need to go schedul es,

and | have great apologies. The situation is this, we will not be
able to continue a quorum past 6:00 tonight, although |I've been
trying ny darndest to keep people here later, in which case we
need to conti nue.

And you absolutely have to forgive the fact that
we're at this late hour and |I've had you sit here all afternoon
waiting for this to happen. This is obviously unpredictable on ny
part in ternms of timng. And so, | amsuggesting that we continue
this to next week, which would be the 5" if I'm not mstaken in
the afternoon.

W have no cases in that afternoon because of
schedul i ng changes. W have, and I'mgoing to be realistic with
you, we have a long norning which nmay start our afternoon a little
bit late. But | would think we'd have anple tine. |Is that date
avai | abl e?

M5. PRITCHARD: It would have to be contingent on ny
arranging child care which | hope | can do, but |I have no regul ar,

reliable arrangenments. So | assune so yes, but 1'll have to get
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back on that.

CHAI RPERSON GRI FFI S: Ckay.

M5. BROM: Unfortunately, | don't have ny cal endar
with me. | know | have a hearing on that morning. |f necessary,
| can run up to the fourth floor and grab it.

SECRETARY PRU TT: So the case that was continued
was the Uina Rena case.

M5. BROAN R ght, but sonmething mght have been
schedul ed on ny cal endar. I"'malnost willing to bet that it's
open.

CHAI RPERSON GRI FFI S: Ckay, and how soon woul d you
be able to confirmthat?

M5. PRITCHARD: | could nake some inquiries tonight
and tonorrow. This is sonmewhat short notice, given |I don't have
any regul ar arrangenent .

CHAI RPERSON GRIFFI'S: | understand. Let's do this.
W'll wait for both of you to respond to the office to confirm
that and we'll confirmw th both of you in ternms of whether it's
doabl e or not.

M5. PRI TCHARD: Wen would you expect nme to verify
it, by noon tonorrow or end of the day tonorrow?

CHAIRPERSON GRIFFI'S: Wll, as soon as possible.
Gve us an indication by the end of the day tonorrow, | nean any
indication, even if it's the fact that it isn't possible at that

poi nt but you anticipate. Just keep us inforned. W have an
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everybody inforned, and again accept ny apol ogi es
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have the whole
let's do it.
off weeks, and
bei ng said, you
and we'll keep

for keeping you

here this late. So on the 5" then in the afternoon.

SECRETARY PRUI TT: You will let me
today? kay, thank you.

CHAI RPERSON GRI FFI'S: Ckay, conti nui
cross-examnation right now W have, as I've in
| ose a quorum soon after 6:00, so conceivably thi

by 6:00 and we'll call to close. If not, we will

know t onorrow or

ng now, we have
dicated, we will
S case waps up

stop at 6:00 and

set for a new schedule. Let me also say, I'msure | don't need to

tell you this but we don't need any requestioning
rebuttals. I'm also going to be sonewhat po
things on track in terns of the variance test
said, let's proceed.
CRCSS- EXAM NATI ON
BY MR JOHNSON

Q ['I'l try to make brevity the order
ne. M. Zapatka, 1'd like to first talk a litt
process of subm ssion before the OB. There was
the O&B in June, is that correct?

A Yes.
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Q And the OB typically hears these cases on the
first Thursday of the nonth, is that right?

A Correct.

Q And that would have been early June if there was a

hearing where the O@ considered an initial design concept,

correct?
A Yes.
Q And in order to get that schedul ed before the OGB,

you would have had to nake a filing in early May in order to get
that on the OGB docket, correct?

A Its usually a couple weeks before, so | woul d guess
May.

Q And you nade that initial filing to get that before
OG&8, correct?

A Ri ght .

Q And Dr. and Ms. Joyner did not receive notice of
that initial filing, correct?

A | don't know

Q You don't renenber sending them a notice of that

hearing in front of the OB, correct?

A | don't renmenber doing that.
Q And you said earlier that the OGB gave verbal
approval to your design concept at that time, is that vyour

testinony?

A That is.
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Q And isn't it true that the O@B indicated that
nothing that it did or said was to be given any weight for zoning

purposes, isn't that correct?

A | heard the A d Georgetown Board nenbers say that []
Q No, actually ]
A I would like to clarify. In June, the old

CGeorgetown Board verbally approved the project. They said they
had no objections to it and shortly thereafter we had to bring the
project before the ANC. And it was at the ANC neeting that a
nunber of issues cane up.

| think you were there and others, and what
happened was, when we went back to the old Georgetown Board in
July, we were told that they could not give a witten approval for
the design concept at that point. They could not provide a
witten approval without getting a response fromBZA first.

So in other words, the advice was to go to BZA
first, that they weren't going to give witten approval.

Q Ckay, so the point is OB has never given any
approval that's to be given any weight by this board to any design
concept or other concept that the applicant has submtted?

A Again in June, the Georgetown Board stated they had
no objections to the concept. In July, they said they could not
give [J they could not make a witten response before the BZA had a
chance to |l ook at the project.

Q When the OB rules, you get a verbal indication, is
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that right?

A At the time of the review there's a verbal
indication of no objection, or please make the follow ng
anmendnents and come back.

Q And then there are witten appendices that are
prepared to reflect what the ruling is?

A (No response.)

CHAl RPERSON CGRIFFIS: And the heart of what the
i mportance for us would be?

MR JOHINSON  Right. As | think there were
statements about what the O&B did and said, and those are
incorrect, and we're going to ask that the record be held open so
we can suppl ement, because what the OB actually did ]

CHAI RPERSON CGRIFFI'S: Due to the fact that they gave
ver bal approval of the concept in June?

MR JOHNSON: W do dispute that. W did
not have notice of that.

CHAl RPERSON G(RIFFI'S: Let's | ook for a subm ssion on
t hat .

MR ZABATKA: The recordi ngs provide, Ad Georgetown
records all of its neetings, so if you had the recording of the
meeting on June 6", you woul d probably hear that.

CHAl RPERSON GRI FFI S: Ckay.

BY MR JOHNSON

Q Now, with respect to the portion of this project
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that's being done on the north side of the Trautw ne property, |
want to ask you sone questions about that. For the first three
feet of the extension, that will be right up on the property I|ine,

is that right?

A That's correct.
Q And after that three-foot extension that's on the
property line, then there will be a stairwell that's also on the

Joyner property line, correct?
A It's on the Trautwi ne property, but yes, adjacent

to the Joyner property.

Q In fact, right up to the Joyner property line?
A That's correct.
Q Now, on the drawi ngs that you've
submtted, it shows a reference to a garden wall, and | want to

know, is that garden wall on the north sideor on the south side of

the Trautw ne property?

A Par don?

Q Drawi ng #97?

A Ch, that brick wall, that's beyond at the
sout h side.

Q Ckay, so that's on the side with the

A ese property?
A Ckay.
Q So this drawi ng doesn't show any wall or anything

else being built on the north side of the Trautw ne property,
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correct?
A This drawi ng does not show t hat.
Q Do any ot her draw ngs show that?
A (No response.)
CHAI RPERSON GRIFFI'S: Let ne interrupt here. First
of all, that's a section and that's looking, it would only show

the south, so it's not an indication that there's not work going

on. The direct question goes to whether there is a new wall being

built. Wat |

need to do is get to the fact, is that part of the

vari ance being sought? That's the inpact of a wall there, and if

not, it becones a little frivolous to walk through all these and

cross-exam ne all these documents.

This board is fully capable of reading all these

and understanding the information that's on it. W have our own

qguestions about them and frankly I think your point will be very

well and much stronger nade in testinony. So with that note,

let's proceed.

Q

BY MR JCOHNSON

Vell, I"'mnot sure what testinmony | can of fer about

the plan. That's why |I'm asking him |1'm not trying to drag

t hi ngs out but

I want to know what's being done on the north side.

W know there's a three-foot extension, there's a stairwell. s

there also a wall being constructed on the north side? That's the

qguesti on.

A

(202) 234-4433

The intention is that the brick wall at the
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property line, at the line where the Joyners' fence is and | can't
tell you, since |I'm not a surveyor, | can't tell you whose
property that's actually on, but the intention is to the north
side of the stair to the cellar, there would be a retaining wall,
starting at the base of the cellar level with footings, going all
the way up and, in fact, Dr. Joyner and Ms. Trautwine and | were
just discussing at the break the height of that wall ultimately
would be in line with the height of the brick wall of 2706
Dunbarton to make a continuous brick wall on both sides.

Q Now, where is that shown on any of the draw ngs

that have been submtted?

A If you look at the plan of A3.

Q That shows a retaining wall on the north side?
A Ri ght.

Q Ckay, so inside [Jlet me just get this

strai ght, the Joyner property has a wooden fence built on top of a

brick footing at the back of the property, correct?

A That's correct.

Q And so inside of that, you're going to build a
retaining wall, correct?

A I'm sorry, this is confusing to ne. | guess |I'm

going to state as | did with the earlier questions, we're given a
10'9" plat plan to work with as a property. Al the work, the
intention is all the new work would be within that 10" 9".

Any shared garden wall is open to negotiation
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bet ween the neighbors. Again, I'"'mnot a surveyor so | can't tell
you to the inch. As far as | know, the Joyner rear wall is on the

Trautwi ne property. W don't knowthis until we have a surveyor.

Q But is it your intent to build a separate wall or
to build a new shared wall, that's the question?
A My advice to ny client and her neighbor is to reach

an agreenent for a shared wall that woul d
followthe same line as the Joyner wall.

Q And that would require Doctor and M. Joyner to
permt construction personnel onto their property, correct?

A If they want their side of the wall to be brick
probably, but it's just cinder block now.

Q And with respect to the three foot ext ensi on
that's being built right on the property line, they'd have to
all ow construction personnel onto their property for that as well,

woul dn't they?

A If they want that outside faced in brick.

Q And what woul d the alternative be?

A G nder bl ock.

Q Now you nentioned that the digging to create the
stairwell is going to require you to reinforce or replace the

brick footings on which the Joyners have their back patio fence,
is that right?
A Any excavation in that area would, yes call for a

new brick wall that has appropriate reinforced concrete footings
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bel ow gr ade.

Q What you're saying is when you did for the
stairwell, the Joyner's back patio wall is going to collapse,
aren't you? That's why it needs to be reinforced or replaced?

A No, | wouldn't use the word collapse. There are a
few rows of single wide brick, which would have to be renoved to
rebuild it clearly, yes

Q Vell if those are renoved, then the wall is going
to col |l apse, correct?

A I think collapse is a dramatic word for two rows of
bricks to be renoved.

CHAIRPERSON GRIFFIS: That's for a structural
engi neer al so.
BY MR JOHNSON

Q Now you indicated in your testinony that the

wi ndows on the side, there are certain zoning requirenents calling

for three foot distance between wi ndows and the property line, is

that right?
A | checked with the zoning departrment at the DCRA.
I was told that wi ndows on a side setback wall, that wall has to

be O those wndows have to be at least three feet from the
property line.

Q I'm asking when you testified, did you have a
di scussion with DCRA since you testified?

A What do you nean?
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Q When you testified, you talked about two specific
things. You said that the mininmnumdepth required is that there by
16 feet from a wi ndow to another w ndow, right, 16 feet between
w ndows?

A (No response.)

MR CELL: Can | just clarify sonething here. The
rule you're referring to was the fact that an eight foot side yard
all over the district is what's required between buildings. That
nmeans a 16 foot distance between the wi ndows on one side of one
house and the windows on the side of another. That's a standard,
it seenms to ne, that's pretty well accepted in the district, and
here we have 19 feet. It seens it is not unreasonable to suggest,
wi ndows could be on the side of this addition. That's where the 19
feet canme from

CHAI RPERSON  (RI FFI S: You wote it in your
subm ssion, correct? Conform ng sides of eight feet would have 16
feet. Was it not also the testinony that the rear yard adjacent
is 16 feet, is that not correct?

MR ZAPATKA: It happens to be, it's about 16 yes it

CHAI RPERSON CGRIFFI'S: The conparative analysis is
under st andabl e?

MR ZAPATKA Right.

CHAI RPERSON GRI FFI S: Ckay.

BY MR JCOHNSON
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Q You said the zoning regulations call for a certain
depth and a certain distance. Wiat were the specific zoning
regul ations that you were citing to if there were any?

A | can't recall now the exact words | used, but 1'll

just repeat when | [J

Q | just want the zoning regulations, the cites.

A | don't know the zoning regulation.

Q Ckay, and just so it's clear, there's not an eight
foot setback for the windows on the Trautw ne addition. There

were only be three feet, correct, because there's three feet from
t hose wi ndows?

A Correct.

Ckay. Now you were asked sone questions about the
drai nage and you indicated that the drainage comng off on the
addition and draining under the ground. Is there a plan that
drainage is going to come off the house and be funneled
under gr ound sonehow?

A Right now, there is a downspout along the north

edge of the 1324 property that goes into a drain that goes into

the ground, and then that | assune connects to the sewer. So |
was planning, or | am inagining we would have a sinilar system
but | would also like to repeat the drainage system isn't being

addressed at this point in these drawi ngs. They woul d be addressed
at the level of construction docunents.

Q Ckay. Now the proposed addition is going
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to actually be higher at the roof level than the addition on the

G ese property, correct?

A Hold on, please. Yes, it will be.

Q Actually it's about a foot and 10 inches higher, is
that right?

A A foot, four inches where the existing house nmeets

the addition, up against the property, one foot four, yes.

Q So from the Joyner property |ooking over at the
Trautwi ne property, once the addition were built, you wouldn't be
able to even see the addition
on the G ese property, correct? This addition is going to be both
deeper and higher than the addition on the Gese property,
correct?

A That's correct. Al you would see is the top of
the chimey on the G ese property.

Q And you've never done an actual analysis where
you' ve bl ocked of f the same area that woul d be
covered by the addition and taken photographs to show
what effect that would have on the sunlight onto the Joyner
property, correct? You' ve never done that kind of exercise?

A (No response.)

CHAI RPERSON GRIFFIS: | think it's pretty clear with
the sun diagrans that we've got, but answer the question yes or
no.

BY MR JCOHNSON
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A No.

Q Ckay, that's correct you haven't done that, right?
A Correct.

Q Now you talked a little bit about the differences

between the houses on Dunbarton and the houses on 27" Street. n
that section of 27" Street, there are actually 27 lots, correct?
A Yes.
Q And those seven |lots are all roughly
exactly the sane size and shape, correct?
A Yes.
Q And the structures on those lots, with
the exception of the Gese addition, are all roughly the sane size
and shape, correct?
A There are two pairs where two were
joined, so there's a pairing at the end. So two are joined at the
end. Then there's one that's alone. Then the next two are
paired. The next one is the G ese property with its addition, and

the next one is 1324.

Q Vell, let ne ask you []
A As far as | can tell, they're all the
sane w dth. The original, individual units as far as

| can see are all the same w dths, yes.
Q And the only house on that 27" Street
section that has any addition to the rear is the G ese property,

correct?
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A Correct.
Q Now you indicated at sone point a set of
wor ki ng drawi ngs is going to be submtted to the O3B, is that your
intention?
A A set of working draw ngs woul d be
submtted to the OB if we are granted concept approval and, yes.
Q Ckay now, you've got a hearing schedul ed
in front of the OB on March 7", correct?
A That's right.
Q And you haven't submtted working
drawi ngs in connection with getting that hearing schedul ed?
A That's concept only.
Q So is it your intention as we sit here
today to nove forward on the 7" with some sort of proposal in

front of the O&B?

A W' re going for the concept review and
then we'll see.

Q Is that a yes?

A Repeat the question, please.
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EEV-EENI-NG S ESSI-ON
(6:00 p.m)
Q Is it your intention as we sit here today

to present something to the OG on March 7" for approval by the

oaB?
A At the concept |evel, yes.
Q Now | asked you about the garden wall and
| asked you about the retaining wall on the north side. I just

want to know, on the drawings it shows that the garden wall will
be brick, is that right?

A The intention is that any walls, garden
or structure, would be brick

Q And that would be the sane for the
retaining wall on the north side? That would al so be brick?

A Right, but again 1'd like to point out in
order to apply brick to the north side, we would need perm ssion
to go into the Joyner property to apply that.

Q Now you have billing records that would
indicate the first tinme that you net with Ms. Trautwine and M.
Joyner about this house and about the potential addition, would
you not ?

A | do have a file for everything related
to this project.

Q So to answer the question about when you

first became involved, you' d be able to check that and figure out
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exactly the first date that you were out there?
A Yes. | don't knowif | can get the
exact date, but | can certainly go back through ny cal endar and
papers for this project and provide an approxi nate date, yes.
Q I's that sonething you're willing to do
and suppl ement the record?
A (No response.)
MR GELL: I"'mnot sure | see the relevance of that.
People go to architects all the tine sonetines before they decide
to buy property, sonetines after they bought property. I''m not
sure it really matters before or after as to whether or not we've
met our burden.

MR JOHNSON: |'Il tell you why it matters, because
there's a hardship argument being nade and a financial argunent
bei ng made. To the extent that those were assumed by the applicant
and she took the risk of that and it's a self-inposed hardship,
that is one of the factors that the board | ooks at.

CHAl RPERSON CRIFFI'S: Yes, | can see your point in
terms of bringing this up, but certainly there would be no way to
determ ne whether they knew to the extent that they know now
whether there would a date that they net or started |ooking at
this. Wat are you proposing or a subm ssion?

MR  JOAINSON Well, the question that | was
following up on was a series of questions earlier about the

process of putting the contract in on the house, buying the house,
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and when M. Zapatka was involved, because | suspect that what
happened here is the applicant nade a decision to take a risk to
buy this house, assuming that the =zoning approval could be
obt ai ned.

And part of the relevant facts for that would be
when she nmet with M. Zapatka and when they went and | ooked at the
house and determined that there was a way to at |east make a
proposal to expand the house.

CHAI RPERSON GRIFFIS: Well, | think we're trying to
establish something we may not be able to establish. What you're
trying to get to is when did they know that there was zoning
relief required, and just by nere fact of even when a designer
brought wunder contract, would not necessarily nean they knew
exactly what sort of relief, if any relief.

| think the testinmony we heard today was the fact
that it was not assuned that relief was, when a wal k through of
the buil di ng happened, they | ooked to adjacent properties and saw
an ol der addition on the adjacent property and assumed, or had not
thought that there would be zoning relief required.

MR JOHNSON: | think there was sonmething there too
about whether that was before or after the contract was put in,
and this applicant decided to put in a contract to buy this house
for $240,000, and you know, that's now part of the rational e being
offered to the board for why a variance or five variances should

be granted. | think it's relevant whether they knew or should
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have known before putting the contract in, that they shouldn't
have paid the price that they did, or that this J

CHAI RPERSON GRI FFI'S: How are you going to establish
whet her she bought the property and knew it or not? That's where
I'mgoing. You're trying to establish that. |'mjust trying to
hel p you establish, if that is what you want to do. | don't know
how you do that.

MR JOAINSON: Well, 1'd be able to if we knew the

date that M. Zapatka []

CHAI RPERSON GRIFFIS: That's ny point. | don't
think that you can assunme. | would say, if it's available submt
the date that M. Zapatka cane under contract. Do you have a

signed contract for this?

MR ZAPATKA: Yes.

MR CELL: W'd be happy to do that. 1'd
just point out to the board that people who have owned property
for many years went for variance relief, and the nmere fact that
they knew at the tine they bought it and have lived in it for a
long tine, that they may need sone relief, doesn't nean that they
can't neet their burden. |If you need the addition, you need it.

It's also pretty clear that before they bought the
property or put a contract on it, not even gone to settlenent
they saw an addition. They nmay well have assuned that an addition
was sorething that could be gotten. Cdearly they didn't have any

hard zoning decision in mind when they did that, but since have
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cone to realize that that was necessary.

I think the situation becane even worse when they
found out that they needed to replace the rear and side walls.

CHAI RPERSON RIFFI'S: Ckay, that being said and
established, we'll have sonmething with just the contract date, and
the board will take under consideration all of those factors, and
I might also add that this board sees an awful |ot of cases that O
well, I won't. So there it is.

BY MR JOHNSON

Q Ckay, one final area of question. The
various plans that have been offered at various stages, every
single plan has included destroying the rear wall of the existing
structure, correct?

A (No response.)

Q There's never been a plan that didn't
i nvol ve that?

A No, that's actually not the case. The

very first plan, and | can al so check back on the others, but in

the very first plan, | was making w der openings within the rear
wal |, but certainly not destroying it.
Q VWll, you' d agree with me that the plan

that was subnitted in Septenmber, before ANC-2E and rejected by
ANC-2E, that called for tearing out the existing rear wall,
correct?

A I'd have to ook at that again. | don't
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have it in front of ne.
Q VWl 1, do you recall that when we went in
front of the OB on Cctober 4", one of the elenents of the plan

was to tear out the existing rear wall?

A No. | think that that as | 0| don't.
As | was devel opi ng the design, | was making [
Q That's fine. M. Zapatka, isn't it true

that in front of the OB on Cctober 4" you represented that it
was necessary to tear out the rear wall in order to give enough
space to nake it economically viable to do this addition, isn't

that true?

A You know, | really don't renenber to say
for sure. It's entirely possible, but I'd have to |look at the
draw ng.
MR JOHNSON: Ckay, that's all | have.

CHAI RPERSON GRIFFIS: Ckay. Well, we are at 6:00,
so let us 0 M. Cell, how much nore tine do you think you need in
terns of your case and testinony?

MR CELL: | only have two nore people to speak.
One of them is Lori Trautwi ne. The other is nyself. Her
statenent not to take nmore than about 10 minutes. There will
obvi ously be cross-examnation after that. M statenent would be
approximately the sane. | could talk very fast and neke it
qui cker.

CHAI RPERSON GRIFFI'S: No, and | don't want to cranp
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things. | want to get everything that's pertinent, and I want to
hear it, the pertinent aspects of it. Let's check schedules. |Is
everyone, parties and applicant available on the 5" in the
af t ernoon?

MR JOHNSON. |'m not available on the 5™ I
apol ogi ze.

CHAl RPERSON GRIFFIS: Are you out of town? | nmean
are you []

MR JOHNSON: Actually, I'min a trial during that
day in Montgonery County.

CHAI RPERSON R FFI S: Ckay. What kind of
alternatives can you offer on that? Can anyone else cover for
you?

MR JOHNSON: Both of these cases, |'ve been pretty
much handl i ng nysel f, so.

CHAIRPERSON GRIFFIS: Well, we've got a problem
The next available date is the end of May.

MR CGELL: M. Chairman, that would obviously be a
very serious blow to M. Trautw ne. I hope that it's not
necessary to go that far.

CHAI RPERSON GRIFFIS: Yes, | don't want to either.
| don't like continuing cases for very long once we've started
them W did continue this one. W had to give it 40 days, which
neans, as you saw, we couldn't get another board nenber back here,

and also just for reading and being famliar with the case to set

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

218

it off another four or five nonths, et cetera, is problematic for
our own deliberations.

SECRETARY PRUI TT: You have a full schedule on the
12'", but there does not appear to be anything really, really
controversial, but it is a full day already.

MEMBER LEVY: What date was that?

SECRETARY PRU TT: March 12", There are a
conversion and two house additions in the nmorning and in the
afternoon is a parking variance. There is a church. That could
potentially be controversial, and another residential office,
private club, which actually is requesting a continuance [] not it
is continued fromanother day. Because on the other days you have
appeal s and heavy or el se very controversial cases.

CHAI RPERSON GRIFFI'S: Ms. Pruitt, you just indicated
sonet hi ng, but do you know anyt hing el se on 168157

SECRETARY PRUI TT: That's what M. Bailey was just
asking me. | have not seen it cross ny desk, but we can check the
mail to see if there was a continuance. There may be a request,
but then it also determines who the request is fromand if the
ot her parties agree.

CHAI RPERSON GRIFFI'S: Right, we're going to wait for
some information on that and see if the 12" i s possi bl e.

SECRETARY PRU TT: | guess the other would be maybe
the 19" in the norning.

CHAI RPERSON GRI FFI'S: Ckay, is everyone avail able on
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the 12", or are we spinning wheel s here.

MR JOHNSON: |'mpretty sure that |'mavail able and
we can assume |'mavail able on both days, the 19" as wel|.

CHAI RPERSON GRI FFI' S: Excuse me, |'m assuming you're
not sayi ng anyt hi ng because you're avail abl e.

MR GESE |I'm available. The 19" could be a
pr obl em

CHAI RPERSON GRI FFI S: kay, | think we shoot for the
12", afternoon. Now what | would do is check with the office in
terms of how we shuffle that. R ght now, as we |eave, you're the
| ast case of the day. That is subject to change, even to the
norning and afternoon of, but we will try to be as explicit as
possi bl e, so obviously if you're not the first in the afternoon,
we probably won't get to anything before 2:00. But again it's
very difficult to predict any of these, as our day today has
i ndi cat ed.

So, the 12", 4" in the afternoon. W start at
1:00. Ckay, for the 12", okay. W have sone good news for the
12"". So that seems to be confirmed. Let's see then, we will start
up on the 12", depending on the schedule where you are. W& will
start off with your second witness and then also go into you M.
CGel |.

| think the board would like to strongly focus when
next we meet and hear this on the test for the variance, and not

to get too sidetracked with issues that do not go to that test. |
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think the board will strongly look for that test to be presented
to us, and look for very strong cross-examnation of that
testinony, and we'll base our deliberations clearly on that.

Secondly, it would be ny strong advi sement at this
point that the applicant put in and have done a survey of the
property so that we mght establish nore definitively the exact
property lines, if that's not a problem | wll not require it in
terns of the 12"

| also understand that timng is difficult to get
that done by the 12", but at least inquiries to that so that we
mght in many respects, but in nost respects just limt the
specul ations and questions that are coming up in terns of the
plans and the issues involved, and frankly bring sone
clarification for us in terms of deliberations and rulings on
anyt hi ng that m ght go forward

So one nore think, | think. No, | think that's it.

If you're going to [] M. Gese, why don't you conme up and speak
into the mke.

MR GdESE Just very quickly, | appreciate your
itemon the survey. |If they're going to put a survey in, we would
li ke an opportunity to answer that survey if the survey seens odd
to us, because the property lines down there are unusual to say
the best.

CHAl RPERSON GRIFFI'S: Ckay, and you know what, |

think that's a fabulous idea, but the only way you're going to be
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able to cross-exanmine a survey in this proceeding is to get your
own. There's no way. You can question it and we can look at it,
but | have no idea how you could. There it is. That would be the
100 percent security if you had your own, and |I don't think [ yes.

VICE CHAIRPERSON RENSHAW If | nmay just ask a
qguestion about the survey, because it states on the formthat it
is certified by a licensed engineer or architect, or a DC
surveyor.

CHAI RPERSON GRI FFI'S; That's the plat plan.

VI CE CHAl RPERSON RENSHAW That's the plat plan. |
know it is. The D.C. surveyor for themto have a survey of their
property, | understood it to be that they nmust have a D.C
l'i cense.

CHAI RPERSON GRIFFIS: Ch yes, absolutely. They
woul dn't spend the nmoney. |'msorry, it's ny assunption, but it's
an excellent point. You wouldn't spend the noney to have sone,
guy in a pickup neasure your property. You're going to want an
official survey, so it would obviously be by a licensed and
stanped survey of that, and they'll peg the property too, so it
will all show

MR CGELL: M. Chairman, is it fair to ask if the
other party is going to go ahead with a survey at this point, or
if they could give us notice at the time they decide to go with a
survey or engage a surveyor?

CHAl RPERSON GRIFFIS: Wl |, we're meeting next week.
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They'd got a lot to do to get that together.

MR CELL: Week after next.

CHAl RPERSON GRIFFI'S: Ch, that's right.

MR CGELL: Two weeks from now.

CHAI RPERSON GRIFFIS: My nind is already at the 5.

MR CELL: M. Chairnman, considering how expensive a
survey is [

CHAI RPERSON GRI FFI' S: How expensive is a survey?

MR CELL: It could be thousands of dollars.

CHAl RPERSON (Rl FFI' S: Thousands of dollars for this
property?

MR CELL: Don't hold ne to it. | don't know
exactly, but | know that sonething far less than this is $500, and
this is going to be 1 so we're talking at |east over $1,000. I
don't want the surveyor's time taken up by people who are opposed
to his conpleting his work, and | make an assunption here which
may be unfair. But | don't think it's necessary for anybody to

know when the survey is done.

This is not a decision by a conmittee. It's by an
expert who is going to do his job, and he will provide a survey
whi ch can then be |ooked at by whoever wants to see it. But |

hope the board won't have us require the surveyor to interview or
to permt M. Gese to go along with himas he does his work.
CHAI RPERSON GRIFFI'S: No, | don't think that would

be appropriate, one for us to nmake that ruling, and two, to have
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that actually happen. I think what we're looking for, and as |
said, I'mnot requiring it. You can show up on the 12" without
it, but it would be ny strong advice to have it done. That's
sonething that needs to be decided by the applicant. If it's
noney that isn't worth risking spending at this point, then that's
the decision they make. Qher than that [}

MR CELL: I'm not so concerned about that because
obvi ously eventually, we hope that we wll get our approval and
we'll need it. The other problemis getting sonebody who is able
to spend the tinme and they're weeks behind, but we will nake an
attenpt to get sonebody imediately. At least we will interview
sonebody inmmediately and find out what the possibilities are.
That's the nost | can promse at this point.

MR GESE M. Chairman, it's not ny intention to
troop around with any surveyor. M intention was that they woul d
commit to give me a phone call if they have entered into an
engagenent with a surveyor, that they're going to go forward with
the survey, so I'mon notice that a survey is being done.

If they're not going to do a survey, then that's
their business. But if they are going to do a survey, I'd like to
have notice that we're going to start doi ng surveys here.

CHAI RPERSON GRI FFI S: Wy ?

MR G ESE Because |'d like to prepare nyself to
respond to that, to what they do.

CHAI RPERSON GRIFFI'S: Ckay, March 5" is next
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Tuesday? Ckay. M. Cell, why don't you submt next Tuesday to
this office indication whether or not you anticipate presenting a
survey on the 12"

MR CELL: I'msorry, by what tine?

SECRETARY PRUI TT: Next Wednesday.

CHAl RPERSON GRI FFI'S: Wthin a week.

SECRETARY PRU TT: Wthin a week.

MR GELL: W will certainly do that and we'll be
glad to let M. Gese know I hope he understands that this
doesn't authorize him to approach or discuss anything with the
surveyor. |If all he wants is to know when it's happeni ng.

MR G ESE | have sone tinme on this. [|'lIl get this
Wednesday eveni ng.

CHAI RPERSON GRIFFIS: Let's do this. Wy don't you
assune that you have a survey that you're going to have to | ook at
on the 12",

MR GdESE It's very expensive for ne, M.
Chairman, as it is for M. Gell, and | don't want to engage in it.
They have the burden of proof on this natter.

CHAI RPERSON GRI FFI'S; What's the expense to you?

MR G ESE The expense to ne is to engage sonebody
else to decide how to approach this. If I"'mgoing to do ny own
survey, if | need to come up with an expert witness, if | need to
have some expertise in reviewi ng that survey. | need to have

sonebody engaged to do that. | can't come up with 1|1 think we
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all know the difficulty in getting surveyors in this city. It's
not sonmething | can come up with in 48 hours.

Now if somebody committing to, as you said, you
know, don't cross-examne it yourself. Have soneone el se here. |
woul d have to nmake arrangenents for sonebody to be here. | would
have to make arrangenents for sonebody to do a survey.

CHAI RPERSON GRI FFI'S: You were saying that you' d do
your own survey. But wow, cross-exam ning a survey.

MR GESE | don't know how | would respond to it,
but 1'd certainly like the opportunity to know whether that's
going to take place at all, have the opportunity to discuss it
with surveyors, other experts, architects. | don't know whom
But the way this has gone thus far is things always sort of plop
down at the last minute on this, and this is not a last mnute
item It is a very inportant item of where the lines fall
according to this project. These are small properties and inches
make a lot of difference.

CHAl RPERSON GRIFFIS:  Ckay. I think it's fair
enough, of course | may change ny mnd any second. M. CGell, |1
think I"'mclear on M. Gese now (Cbviously, it's preparation in
terms of what to anticipate. I would suggest you give an
i ndi cation by [

SECRETARY PRU TT: March 5" is next Tuesday. That
woul d then give you anot her week.

CHAI RPERSON CRIFFIS: So all we're looking for on
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the 5" is an indication that you are pursuing a survey or not.

MR GESE It could be a phone call from M. Cell
to ne on Tuesday, right?

CHAIRPERSON GRIFFIS: He's submtting it to this
office and will serve all the parties. Watever he puts in here.

MR GESE That's nmail service. I fax ny
submissions to M. Cell and to them

MR GELL: | already indicated that within a week, |
will let the office knowand | would also et M. G ese know.

CHAl RPERSON GRI FFI'S: You can do that by fax?

MR CELL: I'll nake sure they know

CHAIRPERSON GRIFFIS: Cay, so you'll know on
Tuesday. That's what you're saying, right?

MR GELL: That's right.

MR d ESE: Thank you.

MR CGELL: Sure. Assuming we can find out fromthe
surveyor. We'll probably start that process inmmediately.

M5. BAILEY: M. Chair [

CHAI RPERSON CGRIFFI'S: Let's be absolutely clear. On
Tuesday, all |'m asking for to be served and to be notified to
this office is where you are with this.

MR CGELL: Ckay.

CHAIRPERSON GRIFFIS: And if it is the fact that
you're pursuing it, we need an indication that yes, you'll have

one on the 12'". That's definitive. O, you're going to indicate
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that you won't have one on the 12", or you're halfway in between.
| just need to know where we are.

And now we'll give you a |level of preparation and |
can tell you, at this point I'm not assumng that we'll get
sonething definitive. Hopefully we will and then you can prepare
that way. Ckay. Yes.

M5. BAILEY: M. Chairman, assuming that we're
finished. | just wanted to wap up the subm ssions.

CHAI RPERSON GRIFFI'S: See how silly assunptions are
at times?

MR JOHINSON: M. Chairman, may | just say | gave
Ms. Bailey the last itemthat we were going to present.

CHAI RPERSON GRI FFI' S: Ch, yes.

MR JOHINSON: And | was going to distribute it so
that everybody has plenty of tine to look at it.

CHAI RPERSON GRI FFI S: Ckay.

MR JOHNSON: |'ve al ready given copi es.

CHAIRPERSON GRIFFIS: So you have these copies.
This is Exhibit 51, and | have no clear idea what it is; however,
it istitled First Pacific Financial, dated February 26, 2002.

MR JOHNSON: It's froma nortgage broker.

CHAI RPERSON GRI FFI S Ckay.

MR G ESE Is that the conpany that has the note on
the property or is it just a conpany?

CHAI RPERSON GRIFFIS: Al right. Wy don't we pick
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up the

MR JOANSON:. No, this conpany does not have the
note on the property.

CHAI RPERSON GRI FFI'S: Ckay but we're not going there
yet. You can ask that question on the 12", And there it is.
Anything el se? Let's just reiterate what we're doing. M. Bailey
is excellent at that.

M5. BAILEY: M. Chairman, you asked for a revised
self-certification formand al so revised BZA form You asked for
phot ographs of the nodel. You asked for information about a
licensed contractor in the District of Colunbia. This is the
person, let's see.

CHAIRPERSON CGRIFFIS: That was the exhibit, the
pricing. W just need to know [ thank you for bringing that up.
VW need to know where this entity is |icensed.

M5. BAILEY: kay. You asked for a copy of the
mnutes of the Ad GCeorgetown Board neeting that was held
previously, and you just finished discussing the survey of the
property. The architect is to provide the contract that, that is
the date when the contract was signed with the applicant. And,
just finally all of the copies are to be served on the parties,
and those are the itens | have listed, M. Chairman.

CHAl RPERSON GRI FFI'S: kay, do you recall who asked
for copies of the mnutes of the A d Georgetown Board.

CHAl RPERSON (RI FFI'S: You asked for the m nutes.
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MR JOHNSON: | think | did and we can supply that.

CHAI RPERSON GRI FFI'S: Right, okay. I just want to
make it clear. You're supplying those in order to go to the
guestions of whether there was verbal approval. Ckay, and the

rest is the applicant, is that correct? |Is that clear M. Gell?

MR CELL: Yes.

CHAI RPERSON GRI FFI'S: You got your list. Ckay, and
when are we getting all that.

M5. SANSONE: There was al so a copy of the draw ng
that shows the difference in elevation between the Dunbarton
houses.

CHAI RPERSON GRI FFI' S; You have this nassing section.

MR CELL: That's already been given to Ms. Bail ey.

CHAIRPERSON GRIFFIS: And just to reiterate, we
shoul d have copies of everything we're seeing and | think we do.
But we will actually need those as part of the record.

MR LEVY: M. Chair, | don't believe we have the
drawi ng showi ng the 12-foot deep addition.

MR ZAPATKA: That was subnmitted on the 12'". That's
your packet.

CHAI RPERSON GRIFFI'S: Do you see discrepancies, M.
Levy?

MR LEVY: The one | have shows the ol d.

CHAIRPERSON CGRIFFIS: Were would it be on the

dr awi ng?
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MR LEVY: Actually it's the one from Decenber.

CHAI RPERSON CGRIFFI'S: Yes, both of you pulled those
up and | have the February 11" drawi ngs.

VI CE CHAlI RPERSON RENSHAW Xer oxed.

CHAI RPERSON GRI FFI'S:  Yes. Ckay, let's be clear
then, the dates on the drawings that we're review ng at this point
is February 11" Now that may have nore to do with how our
packages were assenbl ed for our review

MR LEVY: Ckay, if they've been submitted, that's

fine.

CHAIRPERSON GRIFFIS: It would be in the February
11" submission by M. Gell, the issue that we've been talking
about . They' re attached. Ckay, so we're clear. What el se?

Fabul ous. Everything set, M. Bailey? Wen do we want everything?
M5. BAILEY: Next Friday, M. Chairman.
CHAI RPERSON GRI FFI'S: Next Friday for all of that.
MR CGELL: I'Il certainly do nmy best. |'ll get you
everything | can by Friday.
CHAI RPERSON GRI FFI S Ckay.
MR CELL: This Friday, right?
MR JOHNSON: Next Friday, March 8.
CHAI RPERSON GRI FFI'S: March 8", right.
MR CELL: Ch, okay. That's fine.
CHAIRPERSON GRIFFIS: G eat. And anything that

cones in early would be probably appreciated, but if not, we wll
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see you all on the afternoon of the 12"". Am| correct?

MR JOHNSON: Thank you, M. Chairnan.

CHAl RPERSON GRI FFI'S: Thank you all, and this then
adj ourns the afternoon session of the 26" of February, 2002.

(Wher eupon, the above-entitled matter was adjourned

at 6:22 p.m)
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